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Before Mr. Justice S. C. Lahin. 


 RAMESH CHANDRA DUTT 
V. "HN 
THE SRAYA PROPERTIES LTD.* 


West Bengal Premises Rent Gontrol Act, Sec. ralr) (i) and- proviso to 
Sec. 14(3)—What should be stated in a plaint in a suit for ejectment 
on the ground of tenant'Ü default in payment of rent—Transfer of 
Property Act, Sec. 106——When i$ tenant entitled to six months’ netice. 


In a suit for ejectment the first point raised on behalf of the: defendant 
appellant is that, upon the allegations made by the plaintiff in the plaint as 
it stands after an amendment at plaintiff's instance, the plaintiff has no 
tauge of action and his suit i» liable to be dismissed on that ground alone 
After the amendment the allegation in the plaint is that the defendant is a 
habitual defaulter in payment of rent and has not paid rent since August, 
1952. The plaint was filed in Court on 4-12-52. The rent for November, 
1952, did not become, due on the date on which the plaint was filed. Taking 
the allegation at its face value, the allegation amounts to this that the 
defendant was a defaulter for the period of only three months from 
August, 1952, up to October, 1952, which would certainly not entitle the 
plaintiff to get a decree in a suit for ejectment under [he proviso to 
Section 14(3) xead with Section 12(1) (i) of the West Bengal Premises Rent 
Control Act, 1950. To get rid of this position, it was .argued on behalf 
of the respondent that the true meaning of the first portion of the 
allegation in the amended plaint is that.the defendant was a habitual 
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defaulter in payment of rent before August, 1952, by which it is meant 
that, although he- paid rent for that period, the payments were made 
beyond the time limited by law, whereas “the second portion of the 


Ramesh Chandra’ allegation means that he totally stopped payment of@rent since August, 


Pus 
The "Sura 


Properties” : 
` S: C. Lahiri, J. 


1952: This argument, however, was nòt accepted.: Ít was held that ehe 
plain meaning of the allegation was that the defendant was a defgulter 
since August, 1952, and that, therefore, on 4-12-1952 on which date the 
plaint was filed the defendant did not make: default” in^paymént of rent 
on three occasions within the period of 18 months as contérgplated' by 
the- proviso to Sub-section (8). of „Section 14 of the Rent Control Act of 
1950. 
^ 

It was further argued’ on "behalf of the respondent that it is not 

necessary for the plaintiff to specify the period or periods for which the 


- default has been -made by the defendant in payment of rent and that 


it is enough for the plaintiff to allege that the deféndant was a defaulter 
in payment of rent referred to in Clause (1) of Sub-section (1) of Section 
1* on three occasions within' a period of 18 months: This argument also 
was not accepted. It was held that it is not necessary for the plaintiff 
to recite the law which gives him the right. That all that the plaintiff is 
required to do under the provisions of the Civil Procedure Code 15 to plead 
facts which would entitle him to get a'decree and that it is not necessary 
for the plaintiff to':iecite the law:. The period or periods for. which the 
tenant has made default is a matter which is within the special knowledge 
of thè plaintiffl'and' the plaintiff can "certainly plead. those facts in his 


plaint and, if he fails to do' that, he cannot get a decree for ejectment by: 


making vague allegations in the plaint and then fishing out for „idence 
"when tlic suit is brought to trial. E riw g 

In‘ order to attract the operation of. the first part of Section 106 it 
must” be proved' by the tenant! that his! tenancy was exclusively for maru- 
facturing or agricultural purposes. If me tenancy. was ‘for multipl c, pur- 
poses; it comes- within the -expression: ‘‘ any , otha: purpose '" occurring 
in the second’ part- -of Stttion 100. 
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Appeal by the tenant Defendant against a: decree:-in a 
suit: for ejectment -on the ground of default in: payment ‘of rent. 


‘The material facts will. appear from’ he judgment, 
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$. 6. Lahiri,..J.2——Tbis is an .appeal, by the defendant 1955 
againste a decree for ejectment passed by the Special Bench .of “ch 
the Presidency Small Causes, Calcutta, affirming the | decree ' Dutta 


made by the Fffth Bench of the Court of Small Causes, |. Sonya 
Calcutta. Properties Ltd. 


A 7 t J 


" December, 7. 
The ,plainüfl came to court with a case that he was 


entitled eto a decree for ejectmént against the defendant and 
the defendant was not entitled to protection of the West 
Bengal Premises Rent Control Act, because he “ was a habitual 
defaulter in the payment of rent from February, 1052 and has 
not paid rent since August, 1952.” The defendant also failed 
topay two: months rent legally payably by the defendant to the 
plaintiff.on three occasions within a period of 18 months. ‘his 
statement made in the original plaint was amended by an order 
dated and May, 1953 and after the amendment the. allegation 
in paragraph 5 of-the plaint stands as follows: 


“The defendant’is a habitual defaulter in payment of rent 
and has not paid rent since August, 1952.” The second sentence 
in this: paragraph is the same as in the original plaint. After 
the amendment was allowed the defendant filed, an additional 
written statement in which he-asserted that the plaintiff should 
not be allowed to adduce any evidence beyond the plaint. At 
the ‘trial, however the plaintiff adduced evidence to prove that 
the defendant.was a defaulter from the month of August, 1951 
upto the month. of September, 1952 and the trial court came 
to the conclusion, that the defendant was a defaulter from the 
month.of August, 1954 till September, 1952 and passed a decree 
for ejectment,against the defendant. In coming to this con- 
' clusion the trial court relied upon a certain letter of tenancy 
(Ext. 4).in which the defendant is said to hawe agreed to pay 
tbe rent of.each. month on or before the 10th day of the follow- 
ing month.. Being. dissatisfied with the decree made by the 
trial Court,.the.defendant filed an appeal which was heard by 
the Special Bench. This Special Bench. came to the conclu- 
. sion that the letter of tenancy relied upon by the plaintiff 
was not admissible in. evidence for absence of registration aud 
proceeded to consider the qyestion whether the defendant was is 
entitled, to .relief by relying upon the provisions of the West 
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civil ^ Bengal Premises Rent Control Act, 1950. According to the 
195b finding’s arrived at by the Special Bench, the. defendant was 
2.2277, 2a defaultér for the months of. February, March, June» Jul» 
Rame. mande August. and September, 1952. ` Though “the conclusion arrived 
vival JT at bythe Special Bench as to the period of default was dtf- 
Properties li erent from that arrived at by the Court of first instance, the. 
S. C. Lahiri, J . Special Bench affirmed the decision of the first Court because 
thé period of default fell within: the mischief of the proviso 
to Section 14(3) read with. Section’ 12(1) (i) of the WesteBengal 
Premises“ Rent Control Act. Against that. decision of. the 
Special Bench | the tenant defendant has ta a this ee 

i l Appeal.” ii NT "e 


_ 
- 2 


"Mr. pu appearing in suppoit - ol ie Sape bs 
raised three points before me. - The first -point- raised -by- him _ 
is'that upon the allegations made by the. plaintiff in-the -plaint 
as it^now stands, the plaintiff has no cause of action-and-the + 
suit is liable to be dismissed on that- ground alone.. To 
appreciate this point I must refer once more to paragraph 5 

 of'the plaint..'In that paragraph as it originally stood the 
allegation was that the defendant. was a habitual defaulter in 
payment of rent from February; fg52 and has not -paid rent. 
since August, 1952. After the amendment the allegation is 
that the defendant is a habitual defaulter in. payment gf rent 
and has not-paid- rent since- August, 1952. The plaint was 
filed im Court on the -4th - December, 1952. Taking the alle- 
gation at its face value it appears that the defendant was a 
defaulter’ from August, 1952 upto October, -1952 because the 
rent for November had not become due on the date- on- which 
the: plaint -was. filed. The allegation, therefore, amounts- to 
this that-the defendant -was a defaulter-for the period of .only 
three months-which would certainly not -entitke the plaintiff 
to-get a:decree in a suit for-ejectment- under the. proviso to 
section 14(3) -read with -Section 12(1)(i) of the West Bengal ` 
Premises Rent Control Act, 1950. To get. rid of this position 
Mr. Sen Gupta appearing for the respondents strenuously argued 
before me that the true meaning of the first sentence occuring 
in paragraph 5 of the plaint is that -the defendant was a 
habitual defaulter in payment of rent before August, 1952 by 
which it is meant that although he paid rent for that period,. 
the- payments were' made beyond- the time allowed . By law, ~ 


Vor. g7]- " lach GouRT | 5 


ohare: ‘the second half of that sentence where it is stated la 
that the defendant has totally stopped payment of rent. Upon’ 1955 
"the findings arrived at by the courts below I am constrained | — 775 
to hold that, this is a distinction without any difference — _ Dutta 
because the court below has found that the defendant paid 

The aay 
rept even for the months of August and September, 1952 Properties Lid. 


. though the payments.were made after the period allowed by' SCC. Latin, J. 


the West Bengal Premises Rent Control Act. I cannot, there- ` 
fore, fccept the argument of Mr. Sen Gupta that the two 
parts of the sentence in paragraph 5 refer to two different © 
state of facts. In my opinion, the plain meaning of that 
sentence is that the defendant is a defaulter since August, 
1952. If «hat be so, on the: 4th December, 1952.0n which 
date the plaint was filed, the defendent did not make default 
in payment of rent referred to in clause (i) of the proviso to 
Sub-section (1) of Section 12 on three: occasions within the 
period of 18 months as contemplated by the proviso to Sub.” 
section (3) of Section 14 of the West Bengal Premises. Rent 
Control Act. Mr, Sen Gupta further argued that it.is not 
necessary for the plaintiff to specify the period or periods for 
which the default has been made by the defendant in payment 
‘of rent and that it was endugh for the plaintiff to allege that 
he was a defaulter in payment of rent referred to in clause (1). 
of subsection (1) of section 12 on three occasions within a. 
period of 18 months. I am afraid I cannot also accept this 
argument. In my opinion, it is not necessary for the plain- 
tif to recite the law which gives him the right. All that the 
plaintiff is required to do under the provisions of the Civil 
Procedure Code is to plead facts which would entitle him to 
get a decree and it is not necessary for him to recite the law. 
Otherwise the plaintiff could get a decree in a case like this 
if he only reproduced the language of the proviso’ to Sub- 
section (3) of Section 14 of the West Bengal Premises Rent 
Control Act. The period or periods for which the tenant 
defendant has made default is a matter which is within the. 
special knowledge of the plaintiff and the plaintiff can cer- 
tainly plead those facts in his plaint and' if he fails to do that, 
it seems to me that he cannot. get a decree for ejectment by 
making vague allegatións in the plaint and then fishing out 
for evidence when the suit is brought to trial. On the first. 
point raised by the appellant I AEN that the plaint.as it 
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stands after the amendment completely destroys. the.. founda- 
tion of the plaintiff's case and--the-plaintiff should; not. have 
been allowed to adduce any evidence. of any-default made by 
the. tenant. defendant’ for a- period -prior to Augyst, 1952. : It 
is not for me to say whether: the -plaintiff ‘could have got £, 
ecree on the plaint ‘as it-stood before amendment, ‘but it. 
seems „to me that after the amendment the plant ‘discloses no 
cause of action ‘whatsoever and ‘the appellant’. is 'entisied LO. 
succeed,.on this ground alone: m Ps 4. 9 

1 ju. EN 


1 
1 . 


The second .point raised by Mr. ‘Chatterjee relates to the 
period for which the tenant defendant has been found to bea 
defaulter ‘by the court of: appeal below... I. have already stated 
that the court of appeal below held that the, tenant defendant | 
was a -defaulter for. the. months of -February, March, June, 
July,’ August and. September, x952.. Mr. Chatterjee admits. 
that the findings of the Courts, of appeal -below with regards 
tothe- months of February, March, August and September, 
1952 are correct, but he ;challenges the finding with regard to 
the month’of July. “According ito him the rent for the month. 
of July was deposited in. the office of the Rent Controller on 
the 16th August, 1952 because 15th- August, -1952 was a public. 
holiday. Mr. Sen Gupta appearing for the respondent. on 
the other hand, contended that tbe rent for the -month of 
July, 196% was deposited em the 20th September, 1952. On 
this point ‘the trial court came to the finding that. the regt 
for: July- 1952 -was paid by a cheque: dated goth September, 
1952. Ext. 1(j) is that cheque and the corresponding .counter- . 
foil is Ext..B(4). In the-counterfoil.filed [Ext. B(4)] the month 


` to..which. it related was mentioned as, July 1952, but subse- 


Li 


quently it -was, altered. into, August, 1952. The trial court 
came to the .conelusion that: this: was an interpolation at the. 
instance of ‘the tenant defendant and he held that the coun- 
tenfoil related to rent for July, 19523. The appellate court, 
however,.does net come to any, specific finding on this con- 
troversial point but: records some, general findings to the effect 
that from the oral and :documentary. evidence: adduced by: the 
plaintiff it was quite- clear that the défendant did not pay 
rents for February, March, June, july, August, and September, 
1952 in. time. The. lower: appellate court, then proceeds_-to. 


~ 
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hold, that eyen upon the defence case that the rent was depo- Civil 
* sitet ọn. the .i6th August, 1953,. the ‘defendant: hust Be: held 1955 
to, be, a, defaulter, because it Was not paid On’ the" 15th: Aügfüst, Rol DIES 
e ànd. ie. appellate court, further hold’ that the fact tHa® the Dutta 
i “agth. -August,, 1952, Was a Sunday did noe entitle the défendant Tie Suraya T 
, to pay, the rent on. the followitig’ day. Ir ig not: néc&ssary for Properties 
-,me: toe, record. my. views on thé questión 'as" to wlietHer^ the S: C. 'ÉahiH,, J. 
paym€nt which was due to be made’ oir the Tth August- 1952. 
but was actually made on the 16th on account of tHe- ryth 
"August being a. public holiday is a valid payment. Mr. 
. Chatterjee has invited my. a attention to Section: i's of thé: Bengal 
General Glauses, “Act, 1899 which provides that ift anything: is 
i required. to be done i in any court of:im any office on! date which 
is a public ‘holiday, it can be done oi thé next following ‘day. 
T am not however recording my final decision on’ this: point 
(because it is not necessary for me to decide this question. If 
the appellant: chad" confined, his arguitielit to? the’ stont point 
‘only I would have beensconstiaiiied to send’ the appeal" Back 
to the lower appellate court for rehearing, but in view of my 
decision of the first point ‘raised’ by’ the appellint' I have 
.eached the conclusion that mani is néither jue: nor coals 
The third point raised i: Mr. Ghadira is! that the 
tenancy of the defendant was partly for manufacturing and 
partly for residential purposes and as such he wás'éutitled to 
SK months’ potice under the first half of Section 106 of the 
Transfer of property Act and sinçè: the: plaintiff" had: given 
only 15 days’ notice, the notice ‘served by the plaintiff was not 
sufficient in law to determine the tenancy. This point was 
raised in the courts below and both the courts ave held that 
in order to attract the operation of the first part of Section 
106 of the Transfer of Property Act it must be proved that 
the tenancy was exclusively for manufacturing or agricultural 
purposes. If the tenancy was for a multiple purpose it comes 
within the expression “and other purpose” occurring’ in the 
second half of Section 106. In support of this proposition the 
- court of appeal below relied upon the decision of this Court 
` in the case of Sati Prasana Mukherjee and others v. Md. Fazal 
(1) and Mr. Sen Gupta has relied upon another decision of this 
Court in the case of L. A. Saunders alias Sonders v. Land Cor- 
poration of Bengal Ltd. (2). Upon a consideration of the 
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es ` principles laid down in ‘those cases and also upon a piain con- 
m 955. . i struction of Section 106 of the Transfer of Property Act. it 
-. 7 7175 ^ . seems. to me that the view taken by the Court of appeal d 


REC 
= o on this point is Tight and unless the tenant proves that 

AE dd tenancy is exclusively for agricultural or AAT AC HATING mm 
Properties Ltd. he is not entitled to the benefit of six months’ notice as con- 
templated. by, the first half of Section 106 of the Transfer ot 


ad , 


In, ‘the’ “result, although I cannot agree with the third 


edict raised by Mr. , Chatterjee and I accept the second point 
only in- part, my decision on the first point is *sufficient to 
. allow. this appeal and to dismiss the plaintiff's suit for 


| ejectment. " 


S.-C. lan. J. 


4 
ua tr 


a E order that this appeal shodid be allowed 
and the plaintiffs’ suit dismissed. _ E a, 


There will be no order for costs in this appeal. 


Leave under dause 15 of the Letters Patent is asked for 
and it is refuséd. zo AE eeu "M : 


0p PRD >, Appeal allowed. 
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` Before Mr. Justice P. B.- Mukhatji 
ANATH BANDHU DEB 
aV, 


THE DOMINION OF INDIA* - 


Governpent of India Aot,’ 1985, Sec. 175 (3), requirements of 
—I[ndia Constitution, Art 299, intention of. 

indian Contract Act, “Secs. 65, 70 & 7£—8Scope of—If appli- 
cable in the present case. 

In the present case, the contract 1s supposed -to- be contained in the 
invitation for tenders, the offer for such tenders and their acceptance 
All that is by correspondence through different officers of. the defendant 
and the plaintiff. None of such correspondence answers the requirements 
of section 175 (3) of the Government of India Act, 1935. No agreement 
was in fact signed : ^ 

Held there was no contract which answered the statutory require- 
ments of Sec. 175 (3) of the Government of India Act, 1935 “and hence 
there was no enforceable contract or agreement as against the Union of 
India because of this defect in form. — - Ce 
e ý . 

Sec. 70 of the Indian Contract Act cannot be applied when the 
act done or thing delivered was-not lawful. ^ 


Nagendra Nath Ray v. Jugal Krishore Roy (1) followed. 


The intention of Sec. 175 (3) of the Government of India Act is 
that the administraton is a vast organisation and in order to make the 
administration and public exchequer liable, ordinary prüdence requires 
that any and every proposal and acceptance by any one acting on behalf 
of the vast administration should not be burden on the. public revenue 
unless the contract is in prescribed form. "EN MM 


- 


BM 4 


A party should not be allowed to take protection unless he pleads it. 
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+ Ogiginal Sine Suit No. 2391 of 1948. P 
(D (1925 ) 29 C.W.N. 1052. 
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A person who disregards an express and obyious statutory mandate 
such as contained in Sec. 175 (3) of the Government of India Act, 1935 
or its present counterpart the constitutional provision of Art 299 of the ° 
Constitution whose effect is to render tbe agreement unenforceable against 
the Government cannot’ attract the doctrine that the “agreement ıs dis-` 
covered to be void" within the meaning of Sec. 65 of the Contract Act 

i 9 

The expression “discovered to be void" is not a cloak or excuse for 

ignorance of law at the time of the contract. 


It cannot be.the intention of Section 72 of the Indian. Contract 
Act that wherever and whenever and however a mistake of law occurs, 
a claim may be made under Sec. 72 of the Indian Contract Act. _ 


The present case is not a case of mistake of law. It is ignorance 
at best and disregard at the worst. 


Suit for recovery of Rs, 12,101/- against the Union 
of India. 


The material facts will appear from the judgment 


T.P. Das for the Plaintiff. - 


8. C. Ganguls and S. Mitter for the Defendant, e 


The judgment of the Court was as follows. 


P. B. Mukhar]i, J.:—This is plaintiff's action against the 


Union of India for the recovery of two sums of mone», one for 
Rs. 12,161/- and the other for damages amounting to 
Rs. 49, 186/8. As the suit was instituted in 1948 the original 
defendant named was the Dominion of India, The plaintiff 
has given up his olaim for damages for Rs. 49,186/8 and 
that is recorded, The suit, therefore, is now only for the ` reco- 
very of Rs 12,161/-. Thatis the only issue. 


The plaintiff claims this sum of Rs. 12,161/- on the ground 
that it paid this sum to the Government as the purchase* price 
. bricks from the Government. The plainjiff alleges 
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tiat the Government failed to deliver the bricks The plaintiff, cavi 
therefore, claims refund of the sum of Ra. 12,161 [-. 1955 
s ' e 


. The faots of the case are short and’ simple. The plaintiff Anath Bandhu Deb 
pleads that towards the end of June or the beginning of July, The E 
1940* the Governor-General in Council for ‘undivided India and 

invited tenders for the purchase of surplus brioks and brick 







plaintiff tendered for such purchase, His tendg mie pet ia ace > 
ted. On the 12th July, 1946 he deposited the oxi Ket 46 sao 

price of Rs 12,161/- at the Tipperah Treasu y tb} hanin * 
No, 15. The plaintiff pleads that the Governdy@dperal. in CY 
Council failed and neglected to deliver to the N v OF oF ONS 


said bricks or any portion thereof and, therefore, he is entitled 


to a refund of this sum of Rs. 12,161/- ) 2 VP 190 uU 


On behalf of the Union of India the defence taken is three- 
fold. The first defence i is that the contract not being in the 
form under section 175 (3) of the Government of India Aot, 
1935, it was not enforceable against the Union. The second 
bus is that. thé Union of India is not.liable to refund this 
amount under the Rights, Property and Liabilities Order, 
1947. The third defence is that this Court has no jurisdio- 
tion to entertain and determine this suit, 


^d 



















Neither the plaintiff nor the defendant has called any oral 
evidence. "There' is an admitted brief of documents and corres- 
pondence marked Exhibit A in these proceédings. l 

I shall take up the first defence on the form of contract 
under section 175 (3) of the Government 'of Iridia Act, 1935 
now represented by Article 299 of the Constitution Now in 
this case thé contract is supposed:to be contained in the invit- 
ation for tenders, the offer for such. tenders ‘and their accep- 
‘tance. All that is by, correspondence through different TS 
officers of the defendant and the plaintiff, But .none 
of sueh corresp6ndence ‘answers the requirements of section 
175 (3) of ithe Government of India Act. 
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the invitation for tenders it-was provided the purchasers will 


be required to sign an-agreement” (D.D. No. lẹ. - No agrees 


ment was in fact signed, It, therefore, must be held, and I * 


hold accordingly, that there was no contract which answered 


- the statutory requirements-of section 175: (3) of the- Govern- 


ment of India Act. - : e 


The more important question that now remains to be 
answered is that even if there-is no enforceable contract 'or 
agreement as against the Union of India because of this defect 
in form, can there be any. claim for'refund for money paid in 


‘pursuance thereof on the ground of failure of consideration as 


pleaded in paragraph 5 of the plaint - In order to be able to 
elaim refund, Mr T. P. Das learned counsel for the plaintiff 


put forward three arguments, ' His first argument is that the 


plaintiff is entitled te claim refund under section 70 of the 


-Indian Contract Aot, His second . argument is that the plain- 


tiff is entitled to claim refund under section. ‘66 `of. the Indian 
Contract Act. His third argument is that“he is entitled to 
claim refund under’ section 72 of tne-Indian Contract ee: 
These arguments require careful consideration, 


As section 7() of the Indian eauact Aot was put forward 
first as a ground for claiming refund, [ shall dealowith it first. 
Section 70 of the Contract Act says that where a person 


. “lawfully”? does anything for another person or delivers any- 


thing ‘to, him not intending to do so gratuitously and such 
other person enjoys the benefit thereof, the latter is bound to 
give compensation to the former in respect of or to restore the 
thing so done or delivered, Now as 1 read‘this section, it 
cannot in my view be applied when thé aet done or thing 
delivered was not lawful, The clear language of S,70 of the 
Contract Act is authority enough for.that conclusion -but if 
any, more authority is needed it is provided by. the decision. of 
an Appellate Bench of this Court in Nagendra Nath Roy v 
Jugal Kishore Roy (t) and of the Bombay High Court in. appeal 


in Punjabhai v Bhagwandas.(2) The first requisite that 


[1] [ 1925 ] 29 C. W. N. 1052. 
[2] [ 1928 ] I L. R. 53 Bom. 309. . 
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* the "person doing, an act or delivering a thing under section 
70 of the Contract . Aot ,has initially to do it ‘lawfully’, It 
eannot in my judgment be said that a. person ‘lawfully’ pays 
money to the Government when contract with the Government 
in order to be enforceable is required by Statute to be ina 
particyfar form but the person disregards, that form. The 
intention of section 175(3) of the Government of India Act is 
clear however harsh it may appear in individual instances. 
That intention is that the administration is a vast, organisation 
and in orador to make the administration and publio exchequer 
liable, ordinary prudence requires that any and every proposal 
and acceptance by any one acting on behalf of the vast ad- 
miniatration should not be a burden on the publie revenue 
unless the contract is in prescribed form, It is & needed 
protection. Without observing such protection if a pérson 
delivers money to the Government and tries to make the 
Government liable either on the basis of a contract’ or on the 
basis of money had and received or on the basis of quasi 
contract, then much of ‘this statutory security of publio 
exchequer, whioh this statutory provision was intended to 
protect, would be gone. In that. context I do’ think that 
payment of Rs. 12,161/ without insisting on the contract in 
the specified form should not have been made and, therefore, 
such payment of money was not “lawfully” made within the 
meaning of section 70 of the Contract Act Specially this is so 
when the invitation for tender by a specific clause drew atten- 
tion to the fact that the purchaser would be required to sign an 
agreement. The plaintiff, therefore, before he paid the money 
should have.,insisted on that agreement as prescribed by 
statute and also by the express terms of the tender, In deposi- 
ting the money without such requisite agreement, and in 
disregard of the express terms of thetender, he took the risk 
and imperilled his position. 


"Then the —! difficulty on the. way .of plaintiff. is ilis 


decision of the Court of Appeal in the Union of India v. Ram 
N. agina Singh (13. The observations there contained appear to 


"(ly € 1951 ) 89G. L J. 342. | 
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Civil suggest though not conolusively that section 70 of the Contraot 
1955 Aot does not apply to the context of facts thate are pones 


hére, In faot, the court of Appeal there reversed the decision of * 
Anath e Deb the trial Court under section 70 of the Indian Contract Act 
The Dominion which held that section 70 applied. It is unnecessary ‘forme to 
oL E : go into further details of Ram Nagina's case( l)having regérd to 
the view that I have taken of the contruction of Seotion 70 of 
the Contract Aot with special reference to the word “Lawfully”. 
Thirdly, the plaintiff has not pleaded section 70 of the Indian 
contract Act and the facts necessary to bring him wéthin that . 


section. 


Pe B: 
Mukharji, J. 


€ T \ 
The.next argument of Mr. Das for the plaintiff ia that the 
plaintiff can claim this refund under section- 65 of the Indian 
Contract Aot, Here again Mr. Das's difficulty is that there is no 
pleading. olaimung protection under section 65 of the Indien ^. 
Contract Act and Stating the necessary facts to bring his client . 
within the protection of that section, It hae: been held ina i e 
number of cases mostly unreported,’ the latest being one :of 
Sarkar, J. that a party should not be allowed: to - take próteo- 
tion under section 65 of the Indian Contract Act unless he 
pleads it. l ' F 
yox k P iE * d r 
l But the more important reason against the applicability of 
section 65 of the Indian Contract Act can be explained with | 
reference to the language of the section. That section’ provi- 
des that when an agreement is discovered to be void or 
when a contract becomes void, any perian who has received j 
suoh an advantage under an agreemónt or contract is bound 
to restore it or tó make compensation for. it to tbe person  , 
from whom he reoeived jt. The first requirement of that 
section is that either the agreement must be discovered to be ` 
void or ‘the contract must become void, The use of the - 
words “agreement” and “contracte’ designedly emphasises z 
the distinotion that is apparent from the Interpretation. clause 
contained in S 2 (g) and 8,2 (h) of the Contract ` Act "whioh 
describes an agreement not enforceable by law «o- be void 


`~ 
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and an agreement epforceable by law to be contract. A person 


Who disreggrds an express and obvious statutory mandate 


such as contained in 8,175 (8) of the Government of India 


“Act 1935 or its present counterpart the constitutional pro- 


vision of Article 289 of the Constitution whose effeot is to 
render the agreement unenforceable against the Government 
cannot in.my judgment.attract the doctrine that the "agreement 
is discovered to be void" within the meaning of S,. 65 of.the 
Contract Act. I am not unmindful of the judicial gloss put 
upon thig Section by numerous decisions including the pro- 
nouncements of the Privy Council in Harnath Kaur v. Indar 
Bahadur Singh (1), that an agreement void ab initio oan 
also be an agreement "discovered" to be void under S. 65 
of the Contract Act. Blazing the trail of the law on this branch 
is the decision ,of the Privy Council in Mohori Bibee v. 
Dhuromdas Ghose (2). AN these decisions however 
are singularly . unhelpful in deciding the , present 
point before me. "The word “discovered” to be void 
is not a oloak' or excuse for igorance of law at the time of the 
contract. .The word “discovered” must in my view mean 
that with available materials at the time of the agreement it 
could not be known, that the agreement was void but subs- 
equent materials or events not available at the time of the 
agreement disclose that it was void, and even void to such 
extent as renders it void ab initio. ButI cannot persuade my 
self to believe that an agreement at its very inception in outright 
disregard of express statute or constitutional provision which 
render the agreement ‘unenforceable against the Government 
can be said to be discovered to’ be void within the meaning of 
8.65 of the Contract Act. If that was the intention ther .all 
that 8.65 of the Contract Act need have said is “whenever an 
agreement is void". and not “discovered to be void," The 
statutory illustrations under S. 65 of the Contract Aot support 
that conclusion. While these statutory illustrations .cannot 
control the Section of the. Statute, in this case T find they eup- 


. port the construction that I have put on the word discovered", 


in 9.65 of thé Contract Aot. The situation presented for 


(1) [ 1922 ] L.R. 50 I. A. 69. 
@) [ 1902-3 ] L.R -30 I. A. 114. 
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decision in this suit also does not, in my opinion; come within 


the other expression in 8.65 of the Contract Agt, “when a. 


contract becomes void,” Itis not a case where the contract e 


has become void but was an agreement unenforceable at its 


TERI inception epee the party ohargedíupon it’ 
^ 


Tho Supreme Court in Chaturbhuj Vithaldas J ni v. 
Moreswar Parashram (1) has made certain observations 
which are relevant on this point. dii J. of the Supreme 
Court at page 390 of that report says :— - S 


e 
" | «Tt may be that Government will not be bound 
by the contract in that case, but that is a very differ- 
ent thing from saying that the contracts as such are 
. void and of no effect, It only means that the 
_ principal cannot be sued ; but we take it that there 
would be nothing to prevent ratification, specially if 
that was for the benefit of the Government. There 
is authority for the view that when a Government 
Officer acts in excess of authority, the Government 
is bound if it ratifies the excess, see Collecton of 
Musulipatam v. Cavely Vencatanarain Apah (2) 
We accordingly hold that the contracts in question 
‘here are not void simply because the Union Govemn-* 
ment could not have been sued on them by reason 
of Article 299(1)". o 


Now this observation clearly lays down that ilie: contract 
or rather the agreement is not void when it does not satisfy 
the requirements of seotion 175(3) of the Government of 
India Act 1935 or Article 209(1) of the present constitution 
If they are not void, then section 65 of the Indian Contraot 
Aot can no longer be attracted, because it only applies in 
cases of void agreements or contracts, in the one oase when 
discovered to be void and in the other when it becomes void. 


Mr, Dass reference to the Privy Council decision in 


Surajmall N&garmall v» Triton Insurance Co. Ltd. (3) is 


(q) [ 1954 ] S.C.A 373 a | : 
(2) | 1861 rom 
(3) [ 1924 ] L.R.52 LA. 126 


` VOL. 97] "^ " HIGHOOURT ` : 


enot on the" point because‘ there-the' Statute, which was thé 
Indian Stamp’ Act, had'an entirely differently" “worded pro-' 
vision,’ namely “No‘ contract -for Bea Insurance shall: be: 
valid unless the ‘same: i expressed in a Sea Policy". S 175(3)' 
ofthe‘ Goverument of! India Act’ or Art’ 209 of the Consti- 
tution, @s ‘pointed’ ‘out ‘by ‘the Supreme Court in’ Chaturbhuj’s 
case (t does not "speak of ‘the “validity of a contract in 
general’ but ‘its dnforoeability against the: Government. 


iat x CY Uf. d aV d M E ' ; 
For these reasons | hold that 8. 65 of the otto Aot: 
does not help the plaintiff to claim this sum from the 

Government MOOR oe ee of this case.. 
" This induced. Mr. Das appearing for, | the plaintiff to in-, 
voke the “protection of section 72 of the Indian Contract 
Act, His argumerftis that his oliént™ paid that! sum ^ of' 
Ra 12 ,000/- under & mistake of law. In order to decide 
this point, it willbe helpful to. recall’ ‘the provisions of 'Beo- 

. tion 72 'of: the Indian: Contrat Act’ which: ‘read ‘as ‘follows : 

? bas : SUE um. der niet oie. 3 
: uA vainon to whom money, as been paid or any- 
: thing delivered by mistake or ‘ander coercion must 
repay or return it.” 

bo Meee. A Ie Mu go ae Bee ee ^ 
At. one time ‘there. was a: gréat conflict of judicial: opinion on: 
the point whether section 72 of the Indian. Contract -Act: 
excluded mistake of law from ita purview, one series of deci- 
gions holding : that, it, did. and. the other series; of .decisions 
holding. that it did not... The point was finally decided. by the, 
Privy, Council in, Shri Sari: Shiva Prosad Singh. v. Maharaja, 
Srish Chandra. Nandy (2) The point, there. arose that a lessee, 
paid, more royalty ‘to the lessor.under, a.. mistaken;- construction, 
of a particular, mining lease, It was. , held -there that he was, 
entitled to recaver it, under section 72 of ‘the: Indian. Contract, 
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Act. , The effect of the _observations, of Lord Reid befare the p 


Privy Courieil.at page.302 i ‘is that mistake of, aw , will also be, 
(1) [1954 ] S. C. A. 373. 
e (2) [1949] A. L. J. (P. G.) 464; L.R. 76 I. A. 244. 
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JU. 7 —oovered in the circumstances. ef the case by seotion 72 of,the. . 

1955. f Indian Contract, Act, - Mr. Das availed of this law laid down, 
by the Privy, ( Counoil and argued that his olient nfade a mistake , 
» of law about the form.of the contract and its effect in this case. : 
eee and paid money. under that mistake of law. , On that ground 

d he claimed to: come within the, meaning of the decision pf. the 

P. B. Privy., Council and .on, that. ground he founded his claftn for 

Mukharj,J, the refund ofthe sum „of Rs. 12,000[.. "This argument is 

l ingenious and deserves careful examination. I see two falla- 

cies in -that argument, . & T pom we d F 


. Anath Bandhu Deb 
vag) eo 


= haa ee V xum eda Lus e : 
Firstly fallacy lies in overstretching Lord Reid’s decision. 
Although Lord Reid put a construction on section 72 of ne 
Indiani, i, Coñitract A “Aot whioh included mistake of law within its 
purview, his lordship was careful to pend page 302 :— 


n "M di may , be yell. to add that their Lordshipe’ 


judgment. does. not ee that every sum paid under , 


a mistake i iB recoverable no matter what the circum= . 


oe a ae 9 


“stances may be." : : un. 
--—-p7 c 1^ Ott wot LH ' t4 r ous 
"C = *, 1 


t, 


His Lordship thereafter says that there may be circumstances 
which disentitle:& pau not only on the ground oF extdppel 


but: alsó:'*otlierviiée. Dl B ex Cio 
yi. Eoo ODIE QC eF a ux P EIE X. eode 
“The ‘second’ “fallacy i is in the assumption that this is '& case 
of 'mistake`of law..-'In' my judgment it is Not & case of mistake 
of law, Ignorance 6f law ia‘ not Mistake: tof p Delibérate 
disregard "of law. ig not mistake of: jaw? In‘ the “facteof “this 
case’ it oan either ‘be ignoranisd of law: or’ délibefaté disregard: , 
of law; There’ ia’ n o" Possible‘ third “view! of tho fitis i this 
oase. "Therefore thè! plaintiff cannot be^ said "to"-6onte within ^ 
thé protection’ of the doótrine of mistake of law;'-^The diffi- 
oulty of applying Mr. Das’s argumant "£o/the^faota' ‘of this ‘case 


are teur, 


r = i 
‘ { , M v i x j + e `> 
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is that in that case every, one will be entitled to contend that 
he made a mistake of law. After all, every litigation i is in the 
, final, analysis based. on a mistake, of law or of fact made by, 
* one party or the other. It cannot be the intention of _secticn 
712. of | the Indian Contract Aot that wherever and whenever 
and however a mistake of law occurs, & claim may be made 
under section 72 of the Indian Contract Act. That was 
expressly . said not to be so by Lord „Reid in the passage 
I have just quoted, _ Ignorance of law is not an excuse. It 
is not open to the plaintiff, in my view, to BAY, that he did 
not knoy the effect of section 1"75(8). of the Government of 
India Aot, 1935. As Lord. Williams, J. points out in 
Katherine Stiffles v. Carr Machertich, Martin(1) that ignor- 
anoe of a particular right i is on the same footing as ignorance 
of law and when money was paid voluntarily with full know- 
ledge’ of all the faota, it cannot be recovered on the ground 
that the payment was made under a mistake oflaw, In fact, 
it is not really a mistake of law at all. Recalling the facts of 
the case where Lord Reid pronouneed the judgment of the 
. Privy Couneil, there it. was possible to -take two contending 
views on ‘the construction ‘of a clause i in the lease, Mistake 
of law means a poesible mistake of law and not an impossible 
mistake of law. Here there was no room for mistake or doubt 
° ap. to how contract ‘should be entered. into in order to bind 
Government under seotion 175(3) of the Government of Inlig 
Aot, In other "words, this ig not. ,& 088e of mistate : of law, 
however akin, it might be to it. d is & disregard of the clear 
law. That is not & ‘mistake. It i is ‘ignorance at best and disregard 
at the worst, In any event. it is not in my; view a mistake. 


TN OT, pos two 

i . Phe, judicial "mind, i is “unconcioualy moved by. the major 
inarticulate. premise, in this branch of. the law that. no one 
should be allowed to “unjustly enrich himself at, the expense 
of. ‘another. The, idea of L new ‘obligation apart. from the 


atriot letter of contrast, has been slowly. and cautiously völ- 


(1) [1934] 39 ©. W. N. 174 at 185. 
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ving in’ this“ Melick of ‘jurispradenve, The’ lái sd dévelo} ped’ 
by judicial conscience appears to disoover dbligàtióna: to defeat, 


unjust enrichment or unmerited acquisition’ y* restitution. Y 


The natural tendenüy for the "Gourts ‘wherever they’ find” a case. 
of unjust, enrichment or  uàmérited acquisition, is justly-to_ 
order its restitution, But a | good deal of caution i is necasaary 
in applying these new ‘ontegories of law like the unjust: “ entich- 
ment or unmerited  &oqüisition: to Government’ and’ publié 
Administration of revenue. For one thing, a Public Exoheqüet 
is a peoples trust and the rigour and revulsion against” unjust , 
enrichiiient for individual ends become a little inappropriate 


and out of foous ` in ‘the’ context of Governniént and Public 


. Administration: Whilé'no do übt a Govérnmetit, just like an 


Ordinary individual, should not ‘be allowed’ to unjustly and 
illegally ‘enrich’ itself at the cost of ita subjects, it is essen- 
tial ‘to rémember that such enrichment in the oike of Gov- 
ernment, unlike an individual, Tieures ‘for tlie people including 
perhaps the aggrieved subject.  Bécondly the law ‘itself has 
prescribed a8 mandate ‘certain 'indispens&ble ‘formalities: in 
the case of àn eńforopable contract against “the Government. 
A Government has to be resporisible and careful at both emds 


of the contract. A person entéring Into ú contract with thé 


Government has firat to sée' that it | hás ths” legal odin peter’ 
to enter into Ne. contract, "and, ‘secondly, it is 40° be seai ° 


PiN S 


T 
that it. is 80 ‘enteréd in the’ form piédoribed’ "by Statute or 


Constitution’ that it is enforceable against tle Public févehitie. 


The hésitàtion in applying the rule sgaindt unjust’ enrichment 


has been Wiiderstood by the’ House of Lords in Sinclair ' v 


| Brougham ( (1) ' which holds that'a Corporation : which receives 


ane holds money in an ultra vires transaction cannot be held 


to Teiurn the móney dt ‘holds wrongfully’ bebvatise’ ‘no! contract 


The 


could be ` implied where no express: oontiact ‘could’ hive beén Í 
al | 


made: : , The |doetriüó- of ultra vires transaction by a Corpo 
5 Gh aes 


tion is "not; "However, he only ase representing ditticiaty 


in: applying the déotrine of unjust enrichment and its reati: - 


(1) [ 1914 ] A. C. 398! z se M 


. e 
. J 
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e tugion:-: Thé case: of Government and‘Public ‘Administration Civil 


represents-another./->Understood-in- that ' Tight; -the -conolusions 11955 


ed 


_ that’ I have feached' do not:seem-to me to’ be® contrary. to the 20 


4 


* basic principles: *aigainst - unjust’: ene d dc Anath Baüdhu Deb 
"V 


2 EH f 


acquisition.) «Just ^r do Boer] ‘ede e. X 
= E ; r Sous Py -— The Dominion 
DOM ." a nt ELI c ns lu 72 ae tw VES ponen NA UN E. 1 of India 
Te af a 
For ‘the | reasons that Thave just  diatéd. Tam of the ¢ opinión P B 


br (S n, TTE DTE "Vay ! Ae cree eet 


that on, the. : present sfagts,.and.. cirgumetances’ the pleintiff's Mukharji, J. 
claim for; the sum of ;Rs5,12;160/- cannot domes under 


section ‘6%. or'section 70 or ‘section! +7% ôf- the’. Indian : Contract 
> t - Y ^ F * ^ , g 
Act PRAG duc GgíxcPW ure. a ROT Ae. xpi cae cus hen 


T 4 
M 


we 


+ : ) 1 , T - » 
Li a - - 1 
" ` P a z 
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The nd deniro the Union of India i in this cage is 
under the Rights; Property. and- Liabilities -Order ;1947. :It:is 
ontorided oh behalf'of this ‘Union that ‘even if it ‘were’ to: be 


regarded. as 8 contract ‘in this oase, the liability is on “the 


"Uis ls 


Dominion of. Pakistan jiunder , Clause - . 8(1) (a) of. the. Rights, 
ci hola Liabilities.. Order, 1947. .It is: said | Jn the 
contract here is is for tHe ' ‘oxchiisive | purposes’ of the’ Dominion 


i 
of Pakistan, within the meaning of that clause, 


erg: f P. 4a. . ad 
fo ug X E ORE on TT 

Now lis actual. iida waa called, from Comilla (Pakistan) 
when the. tender was issued , But the-bricks were at Agartala 
which is within the Indian ‘Union. : The plaintiff's document 
No, l shows that the money jwas, paid ,in.. the: Tipperah 
Treasury which is now within the Indian Union. But from 
the:sanre document it -appears : that the authority-was ‘what 
was dalled: “Q. E..Comillg" in Pakistan. The plaintiff's own 
document No. - 10, Clause 4, . shows; that this deposit of 
Rsi: 12,160/-. was made at Comilla Lreasury, which is in 
Pakistan. . Correspondence i is mostly from, Comilla, Kandipara 
in: Pakistan: : :, From that point. of view, it appears;to me ' that 
although the bricks were at Agartala the controlling authority 
being one of Cémilla in. East Pakistan, ‘it is not’ unreason- 
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able-to consider this. oontraot to be exclusively for the ppr- 
. poses of-the Dominion o£ Pakistan. , The situa. of. the movables 
the iricks, is.nob,for this purpose, the determirfing factor ase 


‘the controlling authority which. controlled their disposal, But * 
I do not think that Clause 8 of the Rights, PRpdipandd 
Liabilities Order, 1947 at allapplies to this case becauge the 
contract cannot be held to be a 1 “contract; made on. behaff of 


tat Leart 


. Cl&uáé "before it dooi not conform with the statutory requir: 
ient of such-Gontract as’ contained: in section 175(3}: of: the ` 


Government: of India Act.. In my view, the. more appropriate 
clause: is Clanse 10 of the Rights, Property and Liabilities 
Order which speaks of “an actionable wrong other than 
breach of contract” “Actionable wrong" here is used in 


a "imdoh wider rense than tort as pointed out by. the Supreme 
Court ii The State of' Tipperah v. Province of kast 


Bengal, (1)..-The cause of action in this case can be 
said to arise not wholly ‘either within India or* within 
Pakistan and in such a case Clause 10(1) (c) should apply 
which provides that in that.event it will'be a joint liability’ of 
tlie Dominions of India and Pakistan. - In that cage the proper 


forum :to: decide or allocate liability was the Arbitral Tribunal . 


-- under Clause 13(1), of the Rights, Property and Liabilities 


| Order. In a case where I am satisfied that the form of the 


contract does nut meet the statutory requirements 80 as to be 


étiforceable against Government, I ‘do: not feel persuaded to 


allow the plaintiff to recover only against the "Union: of Indis. 
1 need" ‘only ‘add tere : that the Dominion of Pakistan has not 
bee suod'ovon: in Pan for this:amount.. E. 


B re 


-A 


The next dafence es the TT ANN that this Court has: no 


jutisdictión ‘bo entertain and' determine the suit lt is content- 


ed ofi behalf of the Union that no part of the cause of action 
aroso within the jurisdiction. The plaintiff seeks to find 
jurisdiction of this Court on the basis of hia: pleadings in. para- 
pum 9, 10'-and ‘11 of thé Plait, = m 9 of ihe 


(D 11951) S. ©. (C. W. Ny HB at p. es. l "S : 


e 
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~ 


(sistat the plaintiff states that,demand were made à in the office 
of the D. €., Billing Centre, Fort William, Caloutta, which. was. 


|. within the juifiediction. of this: Court... Curiously ‘enough, -it is 


“not pleaded that refusal was within- the, jurisdiction of this. 


Court, Paragraph 10 of the plaint resta content by pleading 
that ‘DL, Billing Centre, Fort, William, Oaloutta. which , was 
dealing with this" claim was within jurisdiction, | -But if the. 
refusal by it is not pleaded, then I do not see how that founds 
the cause of action. Paragraph 11 of the plaint shows that 
notice under section 80 of the Givil Procedure Code was issued 
from withm the jurisdiction of this Court. But the place of 


issue of the notice under section 80 is not important or rele-- 


vant. To apply the notion of jurisdiction in respect of con- 
tracts formed by correspondence where both the places from 
where letters are sent and where they are received are relevant 


to the notice unter 8.80 of the Civil: Procedure Code, is to - 


compare the incomparable. If section 80 of the Civil Proce- 
dure Code is part of the cause of action, although it itself is 
required to state the cause of action and it requires only that 


the plaint shall state that such notice has been delivered or 


left,* then the place of the receipt of that notice and not the 
place of its issue determines part of the cause of action for 
there is the express emphasis in the language of that section 
on the place of receipt of the notice. On this analysis of 
paragraphs 9, 10 and 11 of the plaint, it will be found that 

in strict pleading no part of the cause of action is pleaded to 
have arisen within the jurisdiction, It is true that the plaint 
was instituted with leave under Clause 12 of the Letters Patent 


in this case. But nevertheless even thereafter it is always 


. open to' the Court to find, and I do find it in this case, that 


guch leave was wrongly given, I, therefore, hold that this 
Court has no jurisdiction on the grounds claimed in the plaint. 
I need only add here that no jurisdiction is claimed for this Court 
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id "TN LA UT ! ZU. p - 
ote ere ups EEPE LEATA CIVIL. — El 
MEE NE Before. Mr. Jüstite K. C. Das Gupia 
l and Mr. Justice B. K. Cunan, i 
> ro ^o Qiu 
e is iu aff 
TABIRUDDIN MALLICK & ORS. ` 1965 
bó l March, 15 
: s PROTIVA RANI DEVI & ORS.* 
` e 


ta 


rod 


Bengal Agricultural Debtors Act, Sec. 874 Sub-Sec. (1) (c) (iii) and Sub- 
Sec. (8)}—Nature, of , an, application unde: Sub-Sec. (8) and of an onde) 
passed, upon, such: application—W hether, | it is open, to a Cunl Court 
in, dealing . with an application under Sub- Sec. (8) of Sec. 37A to go 
into the question , whether. or not an award is without jurisdiction 
because of the existence of a bona fide lease in favour’ of a person, 
before 20-12-39 Whether a plaintiff can get relief against the surviv-- 
ing defendants if one of the defendants was dead before the hearing 
of the Suit. ,.. se E: 5 
The two appellants, d their brother Fyzulla. held the lands which 

are the subject-matter of ‘the present litigation in óccupancy. raiyati right ! 

Their holding was sold in execution of a rent decree. On an application 

under Sec. 37A of Bengal Agricultural Debtors Act by the appellants and 

Fyzulla an award, ,was made directing restoration of the lands to them. 

They then applied to the, Civil Court under Sub-Sec. (8) of Sec. 34A in 

order to, be put into possession on the strength of ‘the, award. ‘The Civil 

Court granted the application. SS 
Thereupon the respondent instituted the present suit with a view to 

get rid of the award and the order of ejectment. Her case! in substance 

was thay, as before 20-12-1939 the landlords had alienated the lands by a 

bonafide lease for "valuable consideration, as mentioned in Sec. g7A (1) (c) 

(ni), to Phan Bhushan ‘Bhattacharya, the award was without Jurisdiction - 

and so the order of thé Civil Court’ directing ` possession to ‘be delivered 

on thé strength of the award was :not’ binding., The 'Trial'Court held 

that that there was a bonafide lease in favour of Phani Bhushan before 

20-12-39 and the award, therefore, was made without jurisdiction. In 

that view the Tra our passed a oe in tavours os the PE 


ty 
id xe 


. The, order. passed by {the.Givil Court under Sub-Sec. (8):of Sec. 87A 
is in substance an order of restitution. Therefore an appeal lies against 
that order. S 


: : EU DT. = à "T a X c 
* Appeal from, Appellate Decree No. 848 of 1950 against the decree 
of Sri N. C. Chakraborty, District Judge of Zillah Nadia in TA. No. 20 : ^. 
of 1950 dated- the -gand of. June;*1950 affirming: :thesdecree. of -Sri :R. R. 
Biswas, Sub-Judge, Nadia at Krishnagar dated the 28th January, 1950. 


PL 
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Civil - As regards the question, whether it is open to a Court hearing an e 
aaa application nnder Sec. (8) of Sec. 37(A) ‘of ‘Bengal Agricultural Debtors 

i 1955 Act to go into the quéstion of an award being without jurisdiction be- 


Tabiruddin cause of a bonafide- lease contemplated by Sec + 37A (1) (c) (iii), the Ciwil 
Mallick Comt in deciding an application under Sub*Sec..(8) of Sec. 37A has to 

_¥. ^ .  ]ook to the provisions of that Sub-Sec. The provisiogs do not raise ary 

Pio a T a question of there being any lease in favour of any person prior to 20-12439. 
EI As executing court’ can go ‘into the question whether a decree is yoid as 

K. C. Das Gupta,being without jurisdiction, only if the lack of jurisdiction is appaient 
on the face of the-record.. An application under Sub-Sec. (8) of Sec. 37A 
is in the nature of an execution proceeding and so, if on the face of the 

- record the award was without jurisdiction, the Civil Court dealing ' 

with: an application under, Sub-Sec. (8) should refuse~to pass an order 

thereunder. . The truth or otherwise of the ground on which the award 

js said to be, without jurisdiction in this case," Viz., that there was a 

bonafide lease in favour of Phani Bhushan is by no means apparent on 

the face of the record. It can be decidéd only after a thorough investi- 

gation on evidénce, That investigation cannot in law be undertaken by o 

: an executing Comt. It is not therefore open ‘to Civil Court in dealing 
> with an application under Sub-Sec. (8) of Sec. 37A of Bengal Agricultural 
Debtors Act to go into the question whether or not the award is without 
: — jurisdiction because of the existence of a bonafide lease in favour of a 
` person before 20-12-1939. A` separate suit is, thérefore, maintainable for 
decision of that question. L2 E. 


- If Foyzulla, the brother of the appellant, was dead before the” hearing 


PA! of the suit, the decree will not affect Foyzulla or his heirs and legal 
me representatives. But that is no reason why the plaintiff should not’ get 
,relief as against the appellant. . | 
i e 


Appeal by the Defendants. 


2 Suit for getting rid of an award of Debt Settlement Board 
and ,an order of ejectment passed upon an application under 
Sub-Sec. (8) of Sec. 37A of Bengal Agricultural Debtors Act. 


- wt? 


"The material facts will appear from the judgment. 


om Jitendra Kumar Sen Gupta and Hari: Gopal Roy for 
the Appellants. S 2 | 


S. C.. Mitter for the Respondent. E i 


The judgment of the Court was as follows:— _ 


= * ‘ . [ } 
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,,K,.C. Das: Qupta, J:—The two appellants Tabiruddin 
Mullick and Bansi Mallick and their brothers Fyzulla held the 1965 


. . ~ pie ee J ` . eae 
lands which are the subject. matter of the' present litigation AD. ge ad 
oceupancy raiyati right; the holding was, however, put up to Mallick 


sale in execution of a rent decree and purchased by the pro- Prouva Rani 
Devi 


forma defendants Protiva Sundari Dasi, Umasashi Dasi and 

Puspalatg Dasi.: On an application under Section 37A of the — jr, 15 
Bengal Agricultural Debtors, Act by "Tabiruddin, Bansi and 
Fyzulla, an award was made directing restoration of the lands 

to them. They applied to the, Civil Court under. Sub-Section 
(8) of Section 37A, in order to be put in possession on the 
strength of the award. As the landlord had in the meantime 
obtained a decree for rent against the heirs of a new tenant 
Phani Bhusan Bhattacharjee and Protiva Rani Debi had pur 
chased the holding and had obtained possession" through 
Court, the former tenants, Tabiruddin Mallick, Bansi Mallick 
and Foyzulla impleaded Protivarani Debi as well as the heirs 
of Phani Bhusan in - this application. Thése heirs of Phani 
Bhusan.as well as, Protivarani appeared and prayed that their 
names should be expunged from the proceedings as they were ` 
not partiés to the proceeding. which resulted in the award. 
The learned, Munsif, rejected this. prayer, held that none of . 
the :opbosite „parties were, underraiyats of the, debtor and' 
therefore all: of, them , including Prativarani, was liable to 
ejectment. - | | ' 





TA E CBE 1 " 
Thereupon 'Protivarani'has instituted the present suit with ~. 
a view tò”get rid of tlie award and..the order -of .ejectment. l 
Het case in substance is'that- as before the 'soth:day of Decem- 

ber, 1939 ‘which’ will be hereafter referred to as the relevant 
date, the landlord§ had'alineated these lands by a bonafide lease 

for valuable consideration, as mentioned in 37A (1) (c) (iii), to 
Phani Bhusan 'Bháttachatjee, the' award "was: without ‘jurisdic- 
tion and so the order of the Civil Court directing” possession 

to be delivered was itself void and is not binding against her. 
The ‘defence’ was that!:asl‘the- order of‘ the. Ciyil. Court under 

. Sub-Section (8)-was an appealable order, the only way in'which 

the correctness’ of the order could :be:'challenged -was by ‘way 

of appeal^and as ino appeal was filed, the order is binding on $ 
Section ‘37A of: the Bengal „Agricultural Debtors Act,' including 

all the ` parties ‘inthe proceedings under Sub-Section (8). of 


Ciyil 


. 19565 
— 
Tabiruddin 
Mallick 
Vy. 
Protiva Rani 
Devi 


K. €, Das Gupta,’ 
J. 


THE, CALCUTTA LAW JOURNAL |» [Vor 97 
e,, present plaintiff. Án , objection’ was also taken that ui 
ki was barred under Section 47 of the Code of Civil- Procedure. 
There was also a denial of the averment 'that’ there was à 
bonafide, lease in favour of Phani Bhusan Bhattacharjee’ hefore 


wat, "ads ^q 3 
the, relevant date, Po a AR 


jati et yt, eo a pt goOo05Y,.5, e. 


- 


T The AG court held that there was a bonafide ` lease in 
favour, of Phani Bhusan' before the relevaiit daté; and so the 
award Was made without. jurisdiction and he'also held that 
Section 4T. was not a bar to the’ present” suit; nor was the suit 
barred by the principle of res- judicata and’ oe a ae in 
favour of the plaintiff in the following terms: pe 


Ie t i 
E r Tis e m^ F, 1 of l] 
- 


X 


oe "That the suit’ be decreed ' "with costs on" contest 
n ' against the principal ‘defendants in presence of! the 'pro- 
| , forma. defendants. ` Plaintiff's alleged title to'-the’ suit 
and’ bé declared, and her ‘possession. ‘therein’ be ‘confirmed. 
Let. a permanent injunction ‘be issued. against ! tlie' prin- 
cipal defendants—reitraining them' from taking possession 
of | the suit land. It” is ‘hereby declared that the order 
passed by the Munsif Local and Court on 165-47 in Rent 
: Execution Case No. 846. of: dog is "illegal, ultra''vires and 
without jurisdiction. ‘TE be further declared that ‘the prin- 
cipal « defendants are not entitled to get possession Jof the 
suit land in terms of thé otder’ passed' by the” Munsif on 
16-5-47. It is further declared that the order passed by 
the Nadia Special D. S.;Board in Case Nd. 125 /4, OF 1943 
is: not’ binding against the plaintiff.. It, is also., declared 


«=a that the award passed'in that case is illegal, ultra vires, 


without jurisdiction; .and : it is, not jbinding. oe the 
penu ZU RO Ae A ^ die docu is 
. The nde court - ee with, thee ‘findings and dis- 
missed the appeal U aue xut vH Ta ono Ds 20d TEF 


A gt 


A point appears to have been a at the iens of the 
dppeal: that defendant No. 3. Phani Bhusan Bhattacharjee had 
died long before the hearing of the suit'in the Trial Court 
and, consequently the entire suit should fail The learned 
District Judge was of opinion that as this was was a new point not 


taken before. the Subordinate. Judge, it would not be . -proper 


HIGH COURT 

2S E 
to decide the point either way and if the. iein of Phani 
Bhusáp' were-in any way affected by the, decree, the question 
may BE taken! “Up . prx p E ee proceedings. 


“a a >» Eye e^ a t} Pete T 


t 4 


Vor. kr 


The main contention in ond is that. the ds passed 
id the Civil: Court.in the, application under SubSection (8) Of 
Section 
appealable order and that the point now raised, viz., that the 


award was without jurisdiction on the ground .that there being’ 


a bonafide lease;,in favour of Phani, Bhusan before the rele 
vant date should -have been taken*before: the Civil Court and 
as it was hot taken, the did: suit, is, barred. , at : 

b GUI 2^ Ac dq pM : 

^1 Jt has TM held: by: this Court ;thats the JO der ;passed by 
the Civil :Court; under. Sub-Section (8) of Section; 37A is ;in 
substance an order ofirestitution and. in that view, an appeal 
would lie. against. that, order. . The question, however, remains 
‘whether it'was open *to the, court -heating the application under 
Sub-Section,(8y of. Section 37A° of:..the Bengal Agricultural 
Debtors Act to go into the; question. of the award being with- 
out ‘jurisdiction because, of, the lease in favour of Phani 
Bhusan.’ If; it was, there would .be scope: for -arguments that 
the suit is barred. .If.it; was not,;it-would ,be clearly open 
to an aggrieved ' party to’ challenge. the’ award itself and any 
order made on. the basis jihértora is by a Separate suit. 


P 
E 0) 7 ‘ z * TRAN 


-i i jam re on 
;*Píima facie, the Civil "Court in deciding an application 
under Sub- Section _(8)j08, Section 37A has to look to, the.-pro- 


vision of. that Section.: Sacer aaa 8), is in, these Words; — 


Fx MM. The ‘debtor may present : a copy ‘of the award made 
under Sub-Section (5) to ‘the Civil Court. or. "Certificate 
officer at whose order the property was sold, and such 
_, Court or | Certificate’ officer shall thereupon direct that the 
who was in Possession of the property sold. or any part 
thereof at the time of delivery of -possession of such pro- 
- „perty to the decrecholder as an under ralyat of the debtor 
and ‘who has ‘been ejected there from by reason of. such 


sale be restored. to popesion of the property with. effect 
from the first first day o f . Baisakh next following or ‘the first 
zu TS we ke TRIG a 
e 
e e 


. sale be set aside, that the debtor "together with any person 


Civil gh 
1955 : 
m 
'Tabiruddin 
Mallick 
Y; 
Protiva Rani 
Devi 





A of the Bengal Agricultural Debtors Act was an K. C. Das Gupta, 
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a + *day of Kartic-next following, whichever. is- earlier, and 
1955 Y -"thát'any person {who} is in ipossession: of, the property- or 
part thereof as an under-raiyat of the debtor at the tjme 

Tabiruddin T he'd 
. Mallick ` 4, Of delivery of posséssion: of ! such» property, to the! decree 
QM i M ed: therefrom: with effect from: that 

- Proti M no shall be: ejecte | | 

Devi date" 7" : duc ie II^ eds Bo e 
re ere a ang oo W ep heh Y cd x " PN 


K. C. Das Gupta, | : 
J. * These provisions do not! Taise ‘any question. .of there being 


any lease in favour of any: person ‘prior to the relevant date. 
It was held in Gorachand’s'Case‘(1) that an executing court can 
go into the question ‘whether the decree is void as being with- 
out jurisdiction, only if the lack of jurisdiction" is apparent- 
on the face of'the'record.: The application. under Sub-Section 
- (8) -of ‘Section: '37À ‘is in' tlie: nature "of execution proceedings 
and. so if on the: face'of^the record, the: award was without 
sco jurisdiction, it^ 'might-be said that the'Civil Court dealing. 
Bm with: ari- application: under: Sub-Section ^8) : should -refuse -to 
E A pass an’ order thereunder.’ The truth- or “otherwise -of the 
ground on which the: award is.said'to be without jurisdiction, 
vir; ‘that there was a' bona 'fide lease in favour of Phani Bhusan, 
m is'by no means apparent on-the face ofthe record. It can: be. 
decided only after"a- thorough investigatión on evidence. "That 
~  '' investigation cannot in law: be: undertaken by the 'executing 
Court. L-am therefore of' opinion»that- it! was not open to the 
‘Civil Court in dealing with the application under Sub-Section - 
(8)/0 of Séctior 87^ of ‘the "Beiigal Agricultüral* Debtors Act to 
E @ 3 £o intó the ^ qüéstiori whether " or Hot’ ‘the award : "was: | without 
jürisdittidn " because ‘bf the’ exi xivtenice” of iat Bona" fide! leases in - 
f vour, C of Phani Bhusan Bhattacharjee before the I levant datë. 
My conclusion. therefore is that “a ‘separate: s suit is maintainable 
Z for decision’ of that question. Am d oc MN 


Bode Mato s X id tad ED Mad ce Ha r Po Ekaa zu - 


Ut 


sft 


tel ‘5 r HL | i d: 
TË was next "ebniended” that ‘the ^dudidg ‘that ‘there "was 


- l à bona fide ‘Tease’ in "favour ‘of Phani Bhusan was Vitiated by 
. zm Él Ite), da 
, an erroi in law’ -ag Ext. E oa” “which it was based” was not ad- 
reddy se ae SM D 


i missible’ in sevidetice’ dt appears, ‘however, that. even if “Ext. 5. 

. Is ‘left out ‘of ‘account, Dakhila Ext. 6 on. which. the s kourt 

5n. UE of appeal feliéd "would show ‘that this. ‘holding ' was. m 
vith’ Phani ‘Bhusan - Aot Tater, ‘than: the th May 1938. - 
Nar t HERES E KOT ft a cal 

y opinión, "there is, therefore, fiothíhg at would» by « us 


(1) T1926] ILR 53, Calc. 166 (FB) > - 
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in interfering with the finding of the courts below and that 
there was a bona fide lease in favour: of: Phani Bhusan prior 
` to the relevant date. 
° ë (6n Roh i 

Lastly it was zonicded that as one of the three persons 
in Whose favour the order under Sub-Section 8 of Section 37A 
was made, was dead before the hearing of the suit and his 


heirs were not brought on:the record) it was not open to the , 


court to go into the question whether the award is void. It 
is quite true that if Phani Bhusan was ‘dead before the hearing 
of the suit, the result is ‘that any decree passed by the Court 
in the present suit would not be binding against. him or his 
heirs. That, in my opinion, is, however, no reason why the 
plaintiff shopld nof get relief as against the defendants 
Tabiruddin Mallick and: Bansi Mallick. If in fact Foyzulla 
was déad before the hearing of the suit a fact which it is not 
necessary to investigate in ,the present. appeal the decree will 


not affect aee or his heirs and legal E E at all. 
d 


3 q 
Civil 
1956 
— 
Tabiruddin 
Mallick 


v. 
Protiva Rani 
Devi 





K. C. Das Gupta, 
J. 


‘As all ‘the’ ound taken in the ab pedl fail, the appeal is - 


dismissed with costs. 


t 


B. K. Guha, J. :—I agree. 


P. K. D. Appeal dismissed. 
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Indian Penal. Code} Secs: 448, ,441,  186—Criminal Procedure, Code, 
Sec. 195—Elements which constitute offence’ under Sec. 448, I.P.C.— 


_ Import of Sec. 441, I.P.C.—Charge under Sec. 186, I.P.C., unsus- 


f 


tainable in the absence of complaint as provided by Sec. 195, Criminal . 


Procedure Code: For o 

In. order to constitute, an offence under Sec. 448, I.P. . Code, . there 
must be an unlawful entry and there must be proof of, one or, other of 
the intentions . mentioned in „Sec. 441, LP., Code. It has to be found 
upon evidence that the person, concerned entered a' place which was in 
the possession of another person and that the ‘entry was made with a 
view to causing insult, annoyance or injury to that another person. If, 
after being -asked to 1emove, himself from a place,,a, person continues to 
stay on, that would amount to Criminal trespass within the meaning of 
Sec. 448, LP. Code, provided the requisite intentioh is ‘also established 
by the evidence on the record. 


1 — 
. 1 E x r to 
ees C s. xt oo. . m 


It is doubtful whether it can reasonably be said that a place where 
a public officer discharges public functions is in his exclusive possession. 
Sec. 441, L.P. Code, clearly means and implies that a person has to be in 
possession of a place in the sense that he is entitled to exclude 'another 
person if that other person enters the place. An attestation officer carrying 
on his duties in what is described as a camp cannot conceivably, be held 
to be in possession of it in the sense in which -the word possession is 
understood in Sec. 441, I.P.C.,—Possession mentioned in Sec. 441 is to be 
understood as meaning actual physical possession which includes the 
right to eject or exclude another person. The place where an assistant 
settlement officer functions as public officer is accessible to all members 
of the public who have business there and nobody can possibly be ejected 
except on special grounds. The special ground put forward in this case 
is that the petitioner made himself a nuisance by saying things or uttering 
words which he should not have said or uttered. 'The real offence, if 
any, that was committed in this case, therefore, was that of causing 
obstruction to a public functionary while discharging his public duties. 
The offence was under Sec. 186, IP Code. The charge under Sec. 186 
is, however, unsustainable in the absence of a complaint in accordance 
with the provisions of Sec. 195, Criminal Procedure Code. ` 


* Criminal Revision Case No. 787 of 1955. 


T 


| Criminal Procedure by the, Accused. j 


* 


“oN 
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Apian under’ Secs. 433 and’ 439 Md the Code of 


- 
- 


"The material facts will sapien from the eee 


Sambhu Nath Banerjee and Ganga Narayan Chandra for 


the petitioner. 
e 


t 


Soudusndia Kumar Basu for the State. 
. The judgment of the Court was as follows:— 


Debabrata Mookerjee, J.:—The petitioner was convicted 
under Section 448 of the Indian Penal Code and sentenced to 
pay a fine of Rs, 100/-,in default to suffer rigorous imprison- 
ment for'four months. The trial was held by'a Magistrate 
of Kalna upon two charges under séctions 186 and 448 of the 
Indian ‘Penal’ Code., The charge of offence relating to obs- 
truction to a public servant under Section 186 I.P.C. was 


found unsustainable by the learned trying Magistrate on the. 


ground that a proper complaint bad not been made in accord- 
ance with the provisions ðf Section 195 of the Code of 
Criminal - Procedure. The result was that the learned 
Magistr&te acquitted , the petitioner of the charge of offering 
obstruction to the public servant concerned in the. discharge 
of public functions ʻ`and the petitioner was convicted of the 
other charge under Section 448 I.P.C. and sentenced to a fine 
of: Rs. 100 F^ in : default’ to suffer ne imprisonment for 
four months. 


` 


The case for, the. prosecution briefly stated was that 


. "an Attestation Camp proceedings were going on the 4th of 
"August 1954. - The Attestation Officer was recording interests 


in Mouja Purba Khanpur in which the Gon Babus of Putsuri 
were interested as Darpatnidars. An agent of the Gon Babus 
was representing them, and certain collection. papers were 
placed, for consideration of the. Attestation Officer. ‘The 
Officer however was- not satisfied with the manner in which 
information asked for was being supplied and he, asked the 
agent of the Gon Babus :to go back to the kutchery and send 
some body who was really in a position to assist him. At about 


Ciimmal 


— 


1955 
—rm 
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Basanta Kumar 
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v. 
The 'State 


Debabrata 
Mookerjee, 
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. Criminal 
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1955 
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-Basanta Kumar 
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v. 

The State 
Debabrata 
Mookerjee, J. 
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11-30 A.M. the petitioner, who was one of the T of 


this estate, entered the attestation camp “and appeared to be 
in temper. He remonstrated with the attestation officer that 
the documents were there to which: reference could not be 
made for the purpose of completing his «ecords and ,that 


_-there was no occasion whatever for the, attestation officer to 


send for him. At this the attestation officer became very much 
annoyed and told the petitioner to clear out. The petitioner 
then flew into rage and uttered objectionable words to the 
effect that he would teach him a lesson and so on. ‘This 
evidently caused some disturbance in the office and then a 
report was made as a result of which the petitioner came to 
be tried upon charges under Sections Hone 448 I. P. = . 


The petitioner. denied the charges that had been framed 
against him. and: his case seems to be that the prosecution 
evidence is a gross exaggeration of what exactly happened at 
the camp. It is further the case for the defence “that the 


petitioner did not come to the place on* hi$ own but that he 
- had been ‘sent- for and he came on invitation from the 


attestation officer. 
J 

The learned- Magistrate acduitted, "as I have said hove: 
the petitioner on the ground that- there -was no’ valid com- 
plaint against him for the alleged offence of offering* obstruc- 
tion to a public servant but convicted -and ‘sentenced him of 


criminal trespass under gn 448 TRG od 


On behalf of the petitioner Mr. Banerjee has. argued 
that the substance of the case against the petitioner is that 
he had offered obstruction to the public servant concerned in 


the discharge of his duty. That állegation relating as:it does 


to a charge under Section 186 I.P.C. required a complaint in 


accordance with the procedure laid down in Section 195(1) of 


the Code of Criminal Procedure. There having been no such 
complaint the learned Magistrate had -no alternative ‘but to 
acquit the accused of the charge under that Section. -As- 
regards the remaining charge- under Section 448 Mr. Banerjee 
has contended that this is nothing but the offence of offering. 


‘obstruction to a public servant in a different garb which could 
not be tried without a proper apd valid complaint. 


Vor. 97] "HIGH COURT 

| ' Et appears to me that there ' is substance in Mr. Banerjee's 
cóntenfion. The ‘real complaint in’ thig case is that there was 
obstruction to a publié servant in’ the discharge of public 
furiftions. .Now' it is an ‘offence which is covered by Section 
186 I.P. C. "That section requires that before’ a prosecution for 
such’ obstruction can’ be launched there must be'a previous 


’ 
+ 


complaintemade either by the püblic servant concerned ‘or by si 


some offiter to whom the püblic servant Concerned or by some 
officer to whom the public servant is subordinate. Section 
195(1) (a) lays. down. that before congnizance can be'taken of 
an offence under Section 185 and other cognate sections of the 
Indian Pena], Code, | there must be'a complaint ‘by ‘the public 
servant concerned or by ‘some public servant to which the 
public. servant. is subordinate. "As a ‘matter ‘of -fact, in ‘the 
present case, ‘there has been no such complaint and in that view 
the Magistrate felt compelled to acquit the accused petitioner. 
I think it cannot be said that since’ tlie" petitioner appeared 
` before an attestation officer although on invitation and’ behaved 
in a manner which did ‘pot redound to his credit he should 
be held guilty under Section 448 I.P.C. Under the latter 
charge there must be an umawful entry and there must be 
proo of oné or other of the intentions mentioned in Section 
441 of she Code. It had to ‘be found upon evidence that the 
person concerned etitered a ‘place which was in the possession 
of another and that the entry was made with a view to causing 
insult, , annoyance, of injury to the person concerned. ‘I do 
not think it possible to say on the-evidence in the case that 
there was such intention present on the part of. the petitioner: 

On behalf of the’ State it was  sirdmiopaly contended that 
even after the petitioher ‘had been’ ‘asked.’ to remove himself 
from ` thé ‘place he 'tontinued to stay on: that would it is 
argued, amount to criminal trespass within the meaning ' of 
the section provided the requisite intention is also established 
by the evidence on the’ record, I am rot "unmindful of the 
circümstance upori Which ‘rélianice "has been placed by the 


; State for the: purpose of © ‘supporting the ' ‘conviction under 


Section 448 ; but I have grave doubts whether it can reasonably 
be. said that the place „where a public, officer. discharges public 
functions can be said to be in exclusive possession of the place 
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where, he discharges those functions. I doubt viehe: the 


attestation officer can be said to be’ if sich ‘possession as is 
contemplated, in Section 441 in order that ‘the’ act of the peti- 
tioner might - be, said to, come within ihe mischief of criminal 
trespass; as. defined and understood: in the Indian’ Penal''Code. 
To, my; mind. Section 441 clearly means and implies that a 
person : thas to, be in possession | of a place in the sense that’ he 
is entitled .to. exclude another if that other person "ejiters the 
place. The, attestation officer carrying | on his duties’ in’ what 
is described as a camp ca cannot conceivably hé Beld tó be in 
apnd of it in, the sénse. > the word possession is ‘utiderstood 

n. Section 441 I. P. C. I understand, possession ' mentioned in 
aa 441 as meaning actual physical possestieii Which in- 
cludes, the right to eject or exclude another person. To all 
intents and- purposes: the assistant settlement. officer was func- 
tioning as public officer at the place and all membéts of the 
public who, had business had a right of access and no body 
could possibly be éjected: except perhaps: € on special grounds: 
The ,specia ground here. pur forward is that the petitioner 
made himself- nearly a nuisance by. sayirig things. or uttering 
words. which he. should never have said or uttered. That réally 
clinches the ‘matter, makes the ‘position. “clear and éstablislies 
the fact that the real offence, if any, that was committed was 
that of causing obstruction toa public. functionary | while 
discharging his public duties. Unfortunately for the _Prosecu- 
tion that charge could not -be held proved as it was found 
that the requisite complaint had not been made by the spuiblic 
seryant concerned. It may be unfortunate i in the. extreme that 
a contumacious person who did not behave properly "before 
an;officer goes unpunished ;. but then the. law has got, to be 
administered by this court. as. it finds it and no evasion can 
be permitted, or circumvention of statutory procedure en- 
a ae 
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| The result therefore. m that ‘although’ the act or ‘the: ;con- 
duct of -the petitioner might have deserved condemnation, 
nevertheless he cannot possibly be convicted of an offence under 
Section 448 of the Indian Penal. Code. The only charge of 
offence that was possible in a case of this kind was’ a charge 
under Section 186 of offering obstruction’to a public servant 


when discharging his public functions. That charge failed but 


f 


Vor...97] 203 o MIGH COURT, ~ oe 

that will not entitle me.to hold. that the evidence in the case 
established the remaining charge under Section 448 LP.C. The 
officer concerned might have good reasons to -feel insulted or 
annoyed at the condüct of the petitioner but that does not 
mean that; the* petitioner committed , criminal trespass, by 
entering the place in possession of the officer with one or 
other of the several intentions-mentioned in Section 441 of 
the odes 


E "- av icr e 


The result therefore is that this Rule is made absolute. 
The conviction and sentence, under Section 448 of the Indian 
Penal:Gode: are set aside. EL. fue: if paid, Mc be refunded. 
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- © THE MUNICIPAL COMMISSIONERS OF JALPAIGURI* 


Bengal Municipal Act, Secs. 66(3) (ii), Oj(3)-1f the two Sections are 
n ireconcilable—While: Sec. 66(2) (iii) gives the’ general power of dismissal, 
it is modified by Sec. 67(3) in the case of certain category of employees 
—Retrospective order of dismissal, if tenable. . 7 
- 2-134. EY 
It is possible to reconcile the provisions of Sec. 66(3) (iii) and the 
provisions of Sec. 67(3) of the Bengal Municipal Act. While Sec. 66(3) (iii) 
gives the general power of dismissal, it is modified by Sec. 67(3) in the 
case of certain categories of employees, in whose case there has been 
granted a statutory safeguard, namely, existence of a resolution to which 
not less than two-thirds of the entire body of Commissioners subscribed 
their votes. In such cases where the Municipality has failed to obtain 
the requisite number of votes, the consent of the State will not improve 
matters and is of no avail. There is,nothing wrong in principle, since 
these officers appear to be holding offices of some importance in the muni- 
cipality and the legislature thought that their dismissal should not be left 
to the vagaries of a minority of the Commissioners, irrespective of whether 
their views concided with the State Government or not. It is settled law 
that a retrospective order of dismissal is not tenable. 


Application for Revision under Art. 226 bf the Cónstitu- 
tion of India. | 


| The material facts will appear from the judgment. 


Jitendra Mohan Banerjee and Manas Ranjan Chakravarti 
for the Petitioner. i 


Santosh Kumar Basu and Diptikona Basu for the Opp. 
Party. -> ' ; 


The judgment of the court was as follows: — 


* Civil Revision Case No. 8441 of "1953. 


Vor: g] © toa, m MEGH COURT, 0, 39 
^. D.-N. Sinha, J.:—The petitioner at the relevant. period February, 21 

was employed as a Sanitary Inspector under. the. Municipal ‘Civil 

Commissioners o£. Jalpaiguri.: who , constituted. the ‘Jalpaiguri 1955 

'Muuicipality. . In or. about. the gth ‘May, 1951 he was dismissed 

frem the Municipality. but it is not, necessary to deal with this uon 

order of dismissal ias it has been subsequently set aside by 

Government and itis nobody's case that the. order became The Municipal 

effective, "At a, meeting of the Commissioners beld on the of Jalpaiguri 

‘grd. August 1953,.it was resolved that certain charges should p, y., sinh, J. 

be formulated, against the petitioner, and + the Resolution pro- 

ee MM ee evi ut dut ud 


ro 
2 t 


j qe | is hereby e Ge) Sri. Prafulla Chandra 

Chakravarty be called upon to submit his- explanation or 

- replies to- the- said charges by 11-8-53. He.is to show 

^ .cause in writing why on the said charges adequate punish- 

ment shall not be. awarded to him, and, he shall not be 
dismissed from. eervice or es dealt with." " 


Thereafter, nice. dum. were, framed. The. petitioner 
showed cause. The Commissioners met at a special meeting 
on the igth August, 1953 to consider - his explanation. It 
appears that the petitioner. was personally - present. The 
Commissioners‘ 'considered., the charges and found, them 
established. Tues minutes of that en pee. to say, as 
follows: — | 2 ; dL E 


* o f e 3 


r 


“The Commissioners found all the charges. against 
him fully'éstablished and he was given another opportunity 
to show cause why he should not be dismissed from» the 
service. with effect from 20-23-51 date from which ‘he 
absented himself from-duty. He did not avail himself of 
that opportunity and refused to make any statement 
orally beyond what he has stated in the written reply 
dated °17-8-53.” 


“It -was resolved that the petitioner is hereby dismissed 
from service e with effect from ROR 


The petitioner challenges this order of dismissal | on tie 


+ 
e 
Ge . * 


- NU Do: 
-The. Municipal 


D N =-Sinha, J. 
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groubd, that "he belongs" tò a category ‘of employees „öf she 


Municipality, “who by virtue ‘of ‘Section 67(3) of;the- Bengal 
Municipal “Act 193%, could" ‘only ‘be -cemoved from». office. by 
~ the votes "of. not less than two-thirds: of. the ‘whole ‘numbey ‘of 
Commissioners’. of the” -Muñicipality.- ‘According to him. she 
Resolütion “was “not” “supported by: two-thirds: of -the- whole 
number . of Commissioners ‘of “the Municipality... In the 
affidavit- in-opposition it has béen admitted that the Resolution 
was not” supported: by -two-thirds of the whole number of 


‘Commissioners of ihe Municipality, “by virtue of:thé fact that 


two of the members refused to attend the-meeting and" hence 


‘the requisite | two-third majority : could not be procured. It is 
stated however ` that even thougli the. requisite two-third 


majority ‘could “not be' procured, still. the petitioner could 
be. remóvéd: with “the consent of ‘the State “Government: under 


Section ` 66(3) (iii) of the said Act. It is said’ that’ the ‘matter 


has been forwarded to Government: arid is pending their -de- 
cision. TÉe result’ is that, looked at from -any point: of view, 
the petitioner. has not yet been dismissed in accordance with 
law. | ‘If ‘that is so, he-should have beer “told that the. matter 


was” pending decision of the: State Government and J think 


that in the absence -of such “an: intimation he is perfectly 
justified in making this application''as' the - ‘Resolution prima 
facie purports to dismiss him from service. - The point which 
T have to decide in this case is within a small- compass, namely, 
whether on the facts and circumstances of this case Section 
66(2) (iii) applies ‘or Section 67(3) applies. Mr. Basu*afgues 
that ‘Section 66 speaks in general terms/about;the. appointment 
and: dismissal of the employees.of the Municipality and Section 
66(2) (iii) lays down in general térms' thatrif a person’ holds an 
office’ carrying à monthly -salary-of Rs. 100/- or more (which 


is the case here) such an employee can’ ‘be dismissed -if the 


Resolution is supported by. the; votes of not less than; two- 
thirds :of the whole ‘number of Commissioners of thé’ Munici- 
pality. But if the requisite number of votes-cannot be ob- 
tained, still he could be dismissed with the consent of the State 
Goyernment. .On the other hand Mr. -Banerjee appearing on 
behalf of the petitioner argues that Section. . 67 (3) lays down ` 


a special procedure to be adopted in the case of certain 


- *a = ý = uS Pm e- lo “ae, y a cts © : Lnd m rEN 
category: of employees including that of a ‘Sanitary; Inspector. - 
k e. e. 
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Vor. 97] 203.5 o HIGH COURT, ` 41 
According .to.:Mr. Basu, the whole of Segtion 67, deals with the Civil 
case where the Commissioners filed, to ‘appoint. cértain officers 1955. 


and the Government compels them to, do so , T “regret I am me ice 

upable to accept this argument. With regard £9, Section, 67(1) - Chakravorty - 

and 67(2) it is clearly so....In.fact,.in Section VOR it has. been Nd 

unicipal 

specifically said that it would apply in ‘the case , 9t an officer Commissioners 
"appointed under Sub-Section (1). There is no such limita- t: ‘Jalpaiguri 

tion-]gid down. in Section §7(3) ang it is an ordinary rule of D. N. - Sinha, J 

interpretation. that one cannot .read ‘words. into a Statutory ' 

provision: which. are nof, there.. It, 18, in my, opinion, possible 

to reconcile between the provisions of Section, 66(3) (iii) ‘and 

Section 67(3).. While Section ..66(2) (iii). gives, the general 

power of , ismissal,. it is, modified by Section. '67(3) in the case 

of certain category of. employees, in, whose case there has been 

granted | a statutory safeguard, | namely, by existence ‘of a 

of Commissionem subscribed their,. AS In such cases, where 

the Municipality «has failed to obtain the ‘ requisite number 

of votes;.the,. consent, of the State will not improve matters 

and is of no avail I do not think that there is, anything 

wrong on principle, since _these officers appear to be holding 

offices of some importance in the Municipality and the Legis- 

lature thought that their dismissal should not be left to the 

vagaries of a minority of Commissionérs, irrespective of 

whether their views coincided with the State Government or 

not. 


e. 
w e 


In my opinion, therefore, the order cannot be supported 
in any event. At first I pointed out that inasmuch as it is 
admitted that the order complained of is not an order of 
dismissal it would be quite sufficient to restrain the respon- _ 
dents from giving effect to it unless it is legally complete. 
Mr. Basu has however pointed out that the State Government 
also is waiting to hear an authoritative interpretation of Sec- 
tions 66 and 67 of the Act, and that he would welcome a 
decision upon their proper interpretation, 


In view of the fact that the consent of the State Govern- 
ment is irrelevant, the order of dismissal must be the im- 
pugned Resolution and ‘therefore it is necessary that reliefs 


31955 


Profulla Chandra | able ‘to Support the order so far as it is retwospective, -as git 


D. N. Sinha, J. 
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should be given. to the petitioner in respect thereof.. These 


is another point taken, namely, that the order purports to be, 
retrospective. Mr. Basu has frankly «confessed that he .is 


is now fairly established that a 1 rettospective order of dismissal 
is not tenable. ' l . 

' The result is that thé Rule iust be made absolute and 
there will be write in the nature of Mandamus directing the 


respondents . to forbear from giving effect to the order of dis- 
-missal contained in the Resolution of the Municipal Com- 


missioners dated the 19th August, 1953 and the same is hereby 
quashed, cancelled and set aside. If the Munidipality still 
wishes to procéed against the petitioner, it will do so in 
accordance with law. He must be restored to- the same position 
as if the order was not made.’ Inasmuch as ‘the application 
involves’ an interpretation of law I make no QUEE as to costs. 
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Before Mr. Justice K. 'C. Das Gupta 
and Mr. Justice B. K. Guha. 


THE COMMISSIONER OF WAKFS, WEST BENGAL. 
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SHYAM SUNDAR DEBANSHI & ORS.* 


“Bengal Wakf, Act, Sec. 70(3)—Land Revenue Sales Act, Sec. 6—Whether 
a sale held by the collector for arrears of revenue, where notification 
under Sec. 6 of the Land Revenue Sales Act was tssued without pre- 
vious compliance with the provisions of Sec. 70(3) of the Bengal Wakf 
Act, is v thoii EAR and a n TE 


Even if no notification was :ssued at all under Sec. 6 of Act XI of 
1859, the sale of a Wakf property for arrears of revenue would not be 
without jurisdiction and that where the notification -was issued without 
previous compliance with the provisions of Section 7o(s3) of the Bengal 
Wakf Act the Collector's jurisdiction to hold a sale would: not be affected 
and that the sale would not be sa nullity. 


its Gobinda Lal Roy's case (1) followed and Purna Chandra cranes 
v. Dindbandhu Mukherj jee (2) distinguished. - 


Appeat by the Plaintif. ; 


The suit was by Commissioner of Wakfs for a declaration 
that a sale of Wakf property held by the Collector for arrears 
of Revenue without compliance with Section 70(3) of the 
Bengal Wakf Act is a nullity and for recovery of possession of 


the Wakf: PERO E the mutwalli. . 
The material Bicis will appear from the judgment. 


Syed Nausher Ali and C. F. Ali for the Appellant. 


* Appeal from Appellate Decree No. 797 of 1949 against the decree 
of Sri A. C. Ghose, District Judge, Zillah Birbhum at Suri in T.A. No. 54 
of 1948 dated 19-5-49 affirming the decree of Sri B. M. Roy Chowdhury 
Sub-Judge, Birbhum, dated ' a 7348. 7 


(1) RD L.R. 3o LA. 165. 
(2) (f913) 17; CW*N. 11585. 
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A C. Gupta, Eno Prasartila: "Mukherjee and Amiya K. 
Mukhopadhyay for the Respondents. . 
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The judgment of the Court was as follows: — . 


srate ha Degg dd 

K. C. Das ups M This ioci is i^ By the Comis- 
sioner of Wakfs, West Bengal, against the decision eof the 
District Judge of Birbhur dismissing his suit in respect of a 
Wakf property: which was.sold for arrears of revenue; and 
raises the question whether non-compliance with the ar d 


obs DEC 70(3) of the TOS Wakf Act makes ne sale void. 


H it 


, The subject-mátter of the suit’ is 8'annas share of Touzi 
No. 928 of the Birbhum—Collectorate for which there was a- 
separate account. It belonged originally to one Mahammad 
Hossain who made ‘a ‘Wakf of the properties by a: Wakfnama, ` 
dated the 26th’ June, i912, The! ‘property was sold at a 
reyenue;, sale, for. arrears of revenue, by the Collector of Bir- 
bhum, for ‘default in payment . ‘of revenue for thè Septeinber 
Kist of 1936 and was purchased ‘byethe respondent Shyamsundar 
Debansi. 


T5 Ie typ, d ; * ? 


S dto n I, e 


Before the property was notified for sale, the notice as 
required by. Section 70(s) of the!Bengal Wakf. Act was not 
given to the Commissioner of Wakfs. The Cqmmissiogen of 
'Wakfs ‘however applied to the Gollector of. Birbhum for vacat- 
ing 'thegale-on:this ground! but the.application was rejected. 
An appeal: ;to -the-*Commissioner . of the -Division was: also 
rejected. “In ther present. suit,. the: Wakf£. Commissioner : has 
asked for a declaration that the ‘sale. was‘a -nullity and for 
recovery of possession of the disputed property through the 
Mutwalli of: the Wak ‘property: li; 


The 'défériée ‘Was ‘that ‘the’ suit was not maintainable and 
further that the disputed Proper was never Wakf. 


E d Ni ri ut frou f b "i told mE = 1 TT 


- 


eal, 


"The Courts below E the défence; contention that the 
property was not Wakf but held that the suit was not main- 
tainable. a ° 
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The finding of fati. that the property was Wakf cannot, Civil 
and, is not, disputed béfore us and the only: question with 1955 
which we are Bow 'concerned is whether the’ omission to serve ba 


The Commissione 


notice‘ as reqüired "under Section 70(3) of the Bengal Wakf of wakts, 
Act, Affected the jurisdiction of the Collector to hold the sale. West Bengal 
It is not disputed that if in consequence of this omission to Du. Sundar 
serve this notice the Collector had no jurisdiction to hold the  Debanshi 
sale, nothing passed by the sale and the suit as well as theK C. Das Gupta, 
present appeal should succeed nor is it disputed that if inspite . 

of non-service of the notice the sale was not a nullity, the 

present suit,and the appeal must fail. 


On behalf of the plaintiff appellant, Mr. Nausher Ali 
contended- that before ‘a notification had -been duly served 
under Section 6 of the Land Revenue: Sales Act, thé Collector 
could ' have’ nó jurisdiction to sell and as the law as enacted 
by the Bengal Wakf Act’ was that | the issue of notification 
would be illegal before ' the service’ ‘of notice under Section 
70(3) of’ the Commissioner of Wakfs, the position in law is 
that there- was no proper service of the notification. Conse- 
quently; he argued ‘that ‘the sale was without jurisdiction. 


For the proposition that .the Collector could have no 
jurisdiction. to, sell if a notification under Section 6 of the 
Revenue Sales Act was not served,; Mr. Nausher Ali relied on 
a decision .of the Eull Bench of this Court in Lala Mobaruk 
‘Lal %.: The. „Secretary -ofState for India in Council, (1). In 
that case, the Full Bench held by a majority that non-com- 
pliance with the provisions of Section 6 of Act XI of 1859 
was not a mere irregularity. and a sale without complying with 
these provisions would. be null and void. 


In ‘Raja Gobind’ Lal Roy v. Ranionun Misser (3), Totten- -” 
ham & Gordon, JJ. held that the Collector had acted illegally 
in selling the estate which was under attachment without a 
notification under Section 5, such a sale being absolutly pro- 
hibited by section 5 and 17 of the Act and relying on Lala 
Mobaruk Laly ‘case (1) held: that as these were illegalities as 
distinct from irregularities, Section ` 33 of the Revenue Sales . 
Act did not apply and the*sale was a : nullity. Bst decision 


6) (1845) LR. zo LA. ip. 
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Civil was however reversed by the Privy Council in Rajah Gobind i 





1955 - Lal Roy v. Ramjanam Misser (1) as their Lordships were of - 
et a opinion that “a sale is a sale made under Act XI of 1859 within 
Ds EST meaning of the Act, when it is a sale for arrears of Govérn- 


| West Bengal ment revenue held by the Collector or other officer authorised 
Shyam ym to hold sales under the Act, although it may bé contrary to 
Debanshi the provisions of the Act, either by reason. of some ixregularity 
K. C. Das Gupta,in publishing or conducting the sale, or in conseqtence of 
some express provision for exemption having been directly 

contravened.” 


Quite clearly, the view that found favour with the Full 

Bench of this Court in Lala Mobaruk Lals Gase ta) was nega- 
tived by the Privy Council in Raja Gobinda Lal Roy's case (1). 

= It may be mentioned in this connection that after the Privy 
Council’s decision’ in Raja, Gobinda Lal Roy’s case (1), this 
Court had again to consider in Radha Charan Das v. Sharfud- 

din Hossain (3), about the effect of a sale*held without proper 


service of notification under Section 6. Richardson and. 


Newbould JJ. while holding that there had been sufficient 
compliance with the provisions for- notification, expressed the 
further opinion that the Privy Council decision in Rajah 
Gobind Lal Roy's case (1) ‘practically’ overruled the decision 
of the Full Bench of this Court in Lala Mobaruk Lal’s case (2) 
and that on the authority of -the Privy Council ruling, - this 
Court would be bound -to hold that the sale could not be 
annulled by a Civil ‘Court in consequence of the omission to 
publish the notification. - 
Mr. Nos Ali drew our attention also to the decision in 
: Purna Chandra Chatterjee v. Dinabandhu Mukherjee (4) 
where a Full Bench of this Court held that a sale under 
the Public Demands Recovery Act without service of notice 
under Section 10 of that, Act was a nullity. Maclean C. J: 
delivering the judgment of the Full Bench observed: — 


S The question sasad is.one of considerable nicety, . 


and not free from doubt as no general test can be applied 
°° $ 1889) LL.R. 11 Cal. 398" 
E .-(3) (1893) L.R. 20 LA. 165. °. 
ss * (3 
ae — 





1913) 17 C.W.N. 1185. 
1907) I.L.R. 34 Cal. 811. ef . 
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'HIGH COURT f 
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oto: determine whether in a given set of circumstances, gn 
act is without jurisdiction and: consequently void: or only 


amounts to am irregular or illegal exercise of jurisdiction, 


* and, therefore, . merely voidable. 


It is clear, however, 


that the view put forward on behalf of the respondents 


‘if adepted, does afford an intelligible basis for the rule 


uniformly followed for many years past by this court, 


nanfely, that-a sale held without service of a,notice underg. c. 
Section | 10 which is a condition precedent to the validity 
of the sale, is a sale wholly without. authority and is a 
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The Commissioner 
of Wakis, 
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Das Gupta, 
J. 


nullity. Under these circumstances, we are not prepared 
to dissent Eon this rule which has been followed in * 


-humerous cases." 


-~ 


As in that case the Full Bench was- concerned ‘with the 


-scheme of the law embodied in the Public Demands Recovery 
ZA their Lordships did not refer to the decision of the Privy : 
. Council in Raja Gobinda Lal Roy's case (1) and, obviously for 
i the: “same reason, Dr. Rashbehari Ghosh, who contended that 
thé omission to'serve notice under Section 10 of the Public 
Demands" Recovery Act did not affect the Collector’s jurisdic- 
tion-to «sell; did-not also refer to Raja Gobinda Lal Roy's case 
(1). : » Tteriiay be that so long'as the decision of the Full Bench as 
regards the-effect of the omission to serve notice under Section i 
10 of the" Public Demands Recovery Act is not overruled by 
another Full, Bench of this Court or by the Supreme Court, 
we-,would be. bound to hold that a sale under the Public 
Demands - "Recovery: Act without service of notice. undér Sec- 
tion 10 of that Act is a nullity; ` büt that: has nothing to do 
with the quéstion whether a sale under Act XI of 1859 with- 
out a notification under Section 6'of that Act is a nullity—a 
- question covered clearly by the authority of the Privy Council 


Bec in Raja Gobinda = no 


- 


we 


- 


case (1).- 


* 


In my judgment, the position, clearly is that even if no 


notification has been issued at all ünder Section 6 of Act XI E 


. of 1859, the sale will not be without jurisdiction. 
. clusion necessarily follows that where, :as- in the présent case, 
the SPAND was issued withóac* previous compliance with 


(1) (1893) px jo*L.A. 165. 


11! 


"Thé con- 
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Civil the provisions of Section ae of the Berigal Wak£, Act, the 
1955 C8llector's jurisdiction to hold a ‘sale is not anecice and that 
p NN the sale is not a nullity. ee “eee on dis 
E The . Commissioner Wm FINO E 
- ot Wakis, si 
DE POE: As I have already indicated, it is “not: disputed: that in "the 


Shyam | "Sundáx circumstances of this case ` the suit must fail ‘unless’ the sale is 

- Debanshi a nullity. It is not necessary, therefore, ' to 'consider the fur- 
K C Das Gupta ther question that was raised whether as fegards the’ injury 
J. ' consequential on the omission to comply with ' the' provisions 

of Section 7o(g) of the Bengal Wakf Act the reinedy is limited 

to the special remedy provided .1 in sub-section (5) of Section 70. 


1 
tar!) 
20 
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I would, accordingly, dismiss this appeal with costs. 
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d BGRIMINAL REVISION... dd 

(C Y i 
e= dore Mr. Jiitice R. P, Mookerjee *, 
: and Mr. Justice P. K. Sarkar. E 


A 
~f a 
ay * e 


 BIMALAPATI BANERJEE `. mE 


r >` 
4 a t 


5 V, 
SAILENDRA NATH GANGULY, à. OTHERS 7 


LR -- 


Contempt of. Court —Bailif of ‘Small Cause Court, T ' deputed. to 


execute writ for delivery of possession—If ought to refrain from 
executing the writ, ‘when he was shown- an authenticated copy of 
an interim order ‘passed’ by the’ High Court for ‘stay—The ‘conduct of 
the bailiff, when amounts io contempt. of Court; —,; ~ 


. ., When a Sherif or "Bailiffeis shown an authenticated copy of an onder 
passed bya superior “court staying execution of a writ, it is desirable that 


“the Sheriff. « shold come back. : B 


^ 
r^ 


Eee 


c mr n: DS a Ë V 
} soc to "D vs PEE DE E PNE M 


- - "~ 


If the Bailif finds that there is opposi: and-if he considers that 


"the opposition is such, that possession cannot be delivered without applying: 
‘force, the. rules of the court provide that, the ‘Bailiff has, to retum to the 
' court. for, being armed with necessary powers and, help:! "The mistake on 
she 
erder of the court does not however make his offence a culpable one for 
contempt of court. Such an offence, comes under a different category. 


ee 


part of the Bailiff in using force without’ being properly armed by an 


Ifthe,  Bailift-hád even when informed of the interim order passed by 


- the Hégh ‘Court’ merely expressed in a normal way that he was bound to 
carry out the directions contained in the writ issued to him, no serious 
-objectión: .could have been taken to the same. ‘But ‘the Bailiff by his 
conduct and. by the language used by him indicated his indifference and 
coftempt , o£» the Judiciary and of the High Court in: “particular. ‘The 

entire episode and: the. atinosphere created have to. be regarded as one 

incident and cannot .be split up intd component _ parts. Contempt ' of 
court' is constituted. by, any conduct that tends-to: bring the authority and 
administration .. of the: law into disrespect òr .disregard,:,;or to interfere | 
with or. prejudice parties, litigents or their witnesses during the litigation 


Appellant-petitioner. 


Proceeding for Contempt of Court. num. 
The material facts will appear from the judgment. . 
Lala Hemanta Kumar and enga Narain.. Chanda for the 


oF ^ 


Manindra Nath Chios. and: Ani Rant Sett. for Bailiff 


- 
WES. 


"Opposite party No.2. > - ~ E 


PH 
- 


Charu Chandra: Ganguly for, the Plainsif Déefee holder 


Opposite p: party No. 3. | UN m Ww a 


Nirmal "Chandra Chakraborty for the State, i 
7" Grirajnal Misc. Pus No 96 of 1955. 
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The Judgment of the coürt was as follows: — ‘ 

R. P. MookerJee, d.: Joggeswar Banerjee one.of, the 
opposite parties had filed. a suit in the- -Presidency Court of 
Small Causes praying inter alia that Bimalapawi, petitioner in 
these proceedings, be ejected, from premises No. 16, Blacquise 
Sq. Calcutta. -The suit-was dismissed by the trial Judge. 
On appeal a decree in ejectment was passed. . ‘The defendant 
petitioner Bimalapati filed a Second’ Appeal (S.A. . 518 ef 1955) 
against the said decree. This appeal was admitted on March 
11, 1955 after a preliminary hearing undér Order 41 Rule 11 





of the Code of Civil Procedure: On the same day the defen- . 


dant-petitioner filed an application for restraining., the 


plaintiff-decree-holder from executing the decree did- also for ' 


an ad-interim order peüdirig the hearing of the Rule.’ A Rule 


was issued to show cause why further proceedings in execution: pr: 
should not be stayed. An ad- interim Order was Po on 


- 


the following terms: — ios 
'" Ad-interim injunction is granted tal die E ‘April, 
1955 for the- .present and will continue thereafter till the dis- `) 
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posal of this rule if Rs. 250/- is deposited as directed. The : 


Court below. will intimate to this Court as-soon as the. money 


is deposited and retain the same pending further orders of 
. this Court. This Rule is made returnable, on the and. “May, 


3? 


1955: 
In pursuance of ihe order passed. by this Court. a letter 


dated March 16, 1955 was issued: communicating. the terms: of 
the order. This letter ‘communicating the Coutt’s’ "ordet; was 
received in the English: Department - of- the-  Présidéncy Small 
‘Cause Court - ‘on -March 18. The. Registrar of, the Court of 


Small -Causes sent the letter from: this Court to the. passing 


clerk of the 4th Bench of that Court in which: the execution 
case was pending. - r i 

It appears from the records that a tabular statement for 
levying execution - -bearing the date: March 21, 1955 was filed 


by the decree-holder on March 24th ; this was ‘subsequent to. 


the receipt of the said order from the High, Court. As 
required under the rules a draft Writ for ‘delivery of posses- 
‘sion was filed by the decree-holder on March 28. On April 5 
the. Writ for,delivery of possession was issueds under the 


signature of the Superintendent to “the. Bailiff Sailendra Nath 


"9 


- 
2 
— PA 


hu ~ = 


Vor. yt x P - “ines Gout 7000000 T bi 
! Ganguly, one of the opposite parties for delivery of. possession Criminal 
4s umder the , decree. ` . The. returnable date was fixed DP 1955 
April: 30, -1055. PS — 

* Immediatefy’ aftér. the receipt. "oi the Writ by the Bailiff | “Baneryee 
the latter, went the next day to. the premises at about 1 pJn. c o Nath 
The plaintiff was present personally; | as to how’ many other | Ganguly - 
persons were "also present d$ a mattér of dispute as also the p p- Moker 
circumstances. under which possession was delivered by the J. 
Bailiff to the plaintiff,decree-holder. According to the version. 
of the plaintiff ; and the Bailiff the son of the. ‘Judgment-Debtor 
who was. present delivered peaceful“ possession. and the. latter. 
along with he members of the family came out of the portion 
of the premises occupied by them. Om the other hand, the `. 


A 


: _ ~Judgment-debtor Maintains that force was used and inspite of’ 


the plaintiff and the Bailiff. being: intimated about the interim 
order staying execution proceedings as passed by the High 
„Court, the: Bailiff, used. force and. turned out the Judgment- 


. ebtor's famil ‘throwin ‘out’ and damaging His” moveables. - ~ 
Y. E gi g 


ie ‘The defendant petitioner has also alleged that the fact 
7 thàt a stay. order had been issued by the High Court. was 
- Known both to, the plaintiffe as . also to the Bailiff from before 
and - that there was a conspiracy between some . of the officers 2 
of tlie, Court of Small, Causes including. the Bailiff opposite 
party. and the plaintiff, who are responsible for the illegal and ` 
unauthorised acts done in utter violation and defiance of the 


"The petitioner chad" in the original petition made the 
Registrar of: the Court ‘of Small Causes -a party to the illegal.. 
and improper act&:as alleged. “When the application was first © 
moyeéd - before “us we called -fọr -reports from the Chief Judge 
of . the -Presidericy Court, of Small -Causes and from the. 
Registrar: of this Court for eliciting the point-of tlme wher 
the. order. was; passed. by us on March 11, 1955 had been issued, 
reached - -the’ Small Gauses Court and-the circumstances under 
which. the Writ for delivery. of possession was issued by- the 
, executing-Coürt after the said say order: had beer forwarded 
2 this Court. - - KE E. 


* We were not: died that- any prima facie case had. ‘been ee 
made ` against the Registrar of the’ Court of Small Causes- . On 
the mategials then before us we issued a Rule on May 18, 1955. 


Ast 
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Criminal on ‘the Bailiff, Sailendra Nath Ganguly T the seston 
on l . Joggeswar Banerjeé tó show ‘cause "why they should not "be 





EC » eld liable for contempt of EO aig appi priate acuon: taken - 
— E against them. dd . 
T UN We have now heard the learned Advocates for the opposite 
ccc parties ‘and’ the petitionér as also the Senior o. Peace 
R. P. Mookerjee, who has appeared for the State. ^ — ' £o 
E m A Affidavits ' have been filed by the petitioner and the 
` ‘opposite parties, some sworn by: the' parties themselves and the 


l 


© — at the time of the alleged -occüirence. 

In showing causé the decree-holder opposite party had : 
denied that he had any previous knowledge of the ex parte. 
stay order whicH had been issued by this Court'or that. they 

$ had been party to any conspiracy as ‘alleged: 
The'allegations on- which-thé case for contempt is bada 
may be broadly divided under two heads. In'the first place 
-it is alleged by the petitioner that the parties concerned were 
. cognisant of. the fact that an interim injunction had been 
issued by this Court. In defiance of such order the Bailiff 
* and the plaintiff had intentionally violated the injunction 

issued-by this Court. ~~ 


‘rest affirmed by persons who are stated to have been present 


t 


+, 
rt 


ue 
bare ^ 


- The second part of the ee turned « on the incid&nts 


which had happened when the Bailiff had gone to the premises | 
in question. and delivered possession to the planai Opposite 
V pony r - d ru a mit ^ au .e = 


r- l1 


` 
“a na‘ m 


According to: the - defendas petitioner: he pad imme-'-- 


diately after the issue--of the interim order by this Court 
: spoken ‘to the plaintiff: decree-holder, the - latter living” in 
another.part of the same premises with, the judgment-debtor:: 
It is- difficult to accept this- part of. the -case as made by the 
defendant. The plaintiff was "not. admittedly on speaking 
terms with the defendant. It is improbable that the defendant 
would under such circumstances. speak- to the plaintiff. It was 
suggested that the plaintiff speaking aloud -from his part of 
the quarters the defendant heard from another portion of the 
. same premises the purport of the. Court's interim orders. ¿It 
is not likely that the plaintiff had arty Ech mation about the 

interim injunction, at this stage. zo Us 


- 


^". 


' Vor. g7] ^ HIGH COURT 


“Even though it be not accepted that the plaintiff had 


, information on the day the Rule was issued it is unlikely that- - 


the plaintiff had information as alleged. The conduct of the 
parties and the circumstantial evidence belied that the plaintiff 
had information from the day the interim order was passed. 
The injunction was issued by this Court on March 1:1. 
The information reached the Court of Small Causes on March 
18th. ‘That intimation passed through the normal channel to 
the clerk whose duty it was to make the releyant entry ‘in the 
after-judgment record.’ The circumstances under which the 
necessary entry had not "been made by this Clerk have been 
the subject matter of proceedings drawn up by the Chief 
. judge, Court of Small Causes against the-said clerk; for in 
any view he was grossly negligent. ‘The said clerk is not one 


ef the opposite parties in the proceedings now before us: 


The materials in this record are also not sufficient to pro- 
nounce any opinion as to the complicity if any of the said 
passing clerk in the matter of the epee of the injunc- 
tion order passed by this Court. : 

. The learned Chief Judge of the Court of Small Causes 
has reported that proceedings: have been drawn up against 
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—M 
' Bimalapati 
Banerjee 
v. " fa 
Sailendra Nath 
Ganguly 
-R P. Mookeryec, + 
Jesa i 


- 


‘the passing clerk for his failure to make the: necessary. note... 
which has given rise to the various complications and is the - 


subject matter of the, present proceedings. 


The tabular statement. for levying execution was filed by 
the decnee- holder, on March, 21, 10 days after the issue of the 
Rule and g. days after ` its.receipt by the executing court. 
Other steps "which are required to be taken by the decree- 


holder were taken on tbe 24th and 28th March. The Writ ~ 


to the Bailiff was issued on the: 5th of April. 


‘It is most unlikely that a  decree-holder, already i cognisant ' 


of the interim order issued by this Court, will take steps for 


obtaining possession in violation of the order of the High . 


Court, knowing full well that even if it be.possible to obtain 
possession in ignorance of or in violation of the High Court 
order the decree-holder would not be able to retain possession 
after the mistake or the improper act comes to light. The 
steps which were taken by the decree-bolder were not as prompt 
and expeditious as would havé been if the decree-holder had 
knowledge of the interim order and was trying to humiliate 


i 
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Criminal the defendant there are no materials on which such a case can 
TORF be made. The conduct does not fit in with the previous 
Kl C MER Uu knowledge of the plaintiff as alleged. - - ! 
Pumas pal As regards the allegations of- conspiracy 0» the cgi : 
-of the passing clerk no sufficient materials have been placad 
7 Ganguly. before’ tis to come to definite findings. We do not express any ` 
opinion on the conduct of either the passing clerk or any other | 
RIP. MM officer or officers. of- the- court as all the relevant mateyials are t 
Nu S © ' "pot before us... i i 
; E _. All we can and need hold is that the petitioner failéd to 
— |. + “prove in the present proceedings and for the purpose of this 
rule, that the decree-holder was aware of the issue of- thé 
-~ interim injunction or of having got the Writ fof delivery of 
"7 ' -' possession after entering into a conspiracy with known of 
" unknown persons. l A e 
l So far as this part of the case is concerned the Bailiff” ': 
- opposite party does not come into the picture. IN" 
On the conclusion reached as above no offence has been 
brought home so far as either of the two orp parties. are 
concerned at this stage. 

We next- proceed to consider wiii had happened on, 
< April 6, 1955 and. whether either the decree-holder or ihe 
a : i Bailiff opposite party has been proved to have committed an 

.. offence for which iu may be proceeded against for contempt 

*. of court. : 
The petitioners case.is that on the 6th April 1955, when 
he was away from his residence, Sailendra Natlt Banerje®, “the - 
Ss," ^ ~ Bailiff came to his louse in question at about 1 p.m. Though 
"I "there. was no order to take police. help the said Bailiff took 
with him two other. persons and two public women, who sell - 
~ betel leaf on the street neat the. court of Sniall Causes, the =” 
Pour Cs ` former representing themselves as officers of Court while the 
` | latter as wómen constables: - The defendant— Petitioner's son 
- .' and the female members of his family told the Bailiff that an 
E . .order staying execution had been made by the, High -Court 
^. '.. and the Writ for delivery of possession must have been given | 
. 4 through inadvertance or mistake. The Bailiff was requested ` 
E =. to make enquiries . before executing the Writ. The ‘Bailiff 


oo thereupon is said. to have used defamatory. language "against 
2 N71 the.Court some of "Which are mentioned in paragraph .14 of 
EN suo DUE J i The- two women, bos accompanied the aiit 
= = a “m i ty i e j 
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and. were neither oli csbTed nor Officers of the’ Court, dragged > 
out the female inmates. of the house under the drdérs of the 


sq Bailiff, . pL CLTC. ee 


A 


nie. a i^ i = 


‘The said. “Bailiff with the assistance ‘of “the two "others 
Demons; who. accompanied ` him brought out the ‘moveables in 

the. house And, damaged: or destroyed theni- all: These inci- 
PI are- alleged" -tO have taken: ‘place in the] presence - ‘of a, 
number ‘of respectable. -gentlemen "of the. locality. Whose names 
are “given in- paragraphr 13. OF the petition. © “Some of these. 
witnesses. ‘have filed in this Court affidavits In ‘support of the 
petitioner's“ ‘case. The Bailiff opposite party. is also alleged. to 
‘have wrongfully, restrained the petitioner's son from sending a 
ene to, the pétitioner, It was not till after the -Bailif and. 
the _decree-holder had left the „place: - that the petitionér could 
, be intimated of 1 the. incidents, The petitioner thereupon came 


^ to the- Superintendent of the. Court: of Small Causes. He on 


d^ 


hearing . the petitioner searched. for. ‘the papers and obtained" 


the copy of the said order from the records. .The clerk con-.. 


cerned expressed his regret - stating that this was due to a 
bonafide mistake on his part. The Superintendent made 
AiTangements for’ re-delivery of possession.-of: the. premises . to 


the petitioner; to which the decree holder agreed: Possession .- 


Was delivered to the defendant petitioner: the same evening- at 


Pad x E 


P 
. 
a: pm. TOO - "E 
re at E ^ - 4 +, T c 
E 


ta ~~ bane a r 
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From. ithe allegations: tade in the- petition it is manifest 
that the -decréé-Holder’s complicity’ in‘ the affairs on the 6th of 


April -is- based upon the'so' called . knowledge of? the said, 


décrée-holder.. about. the iriterim ‘order issued: by „the Court. 


`a 


= We. have* -alreàdy: referred: to grounds for “not accepting this 


` part of. 'the . petitioner's Case aiid’ the“offence so far as the inci- 
 dent«ón the 6th-of April; re: concerned. lose: weight’ as. regards 
the - decree- -holder.- "The decree-holder is not alleged. to have | 
taken "part. in any of the alleged acts by or at the instance of | 
the. Bailiff, ópposite party. Paragraph 27 is the only- paragraph , 
in the pétitión on which the dectee-hélder is attempted to be 
implicátéd: In: this: matter. The statements “contained/ in 

'-paragraph-23 are not supported. by any proper affidavit. They, . 
-dre. stated. to; be. ‘merely. submissions: ‘A portion of this pira- 
graph? is, RUE s “panite. The. dem are nap 
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Bimalapati 
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Criminal 


l 1955 


Banerjee 
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R. JF. Aoókerjee, 
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Criminal saved by the affidavit fled. This rule must accordingly: be 
Toss discharged as against the decree-holder Joggeswar Baneqjee. . 
QNM We. now take up the allegations: made as against the 
Bener Bailiff, Sailendra Nath Ganguly. In the affidtvit filed by him 
he has totally denied the allegations against him. "The demial 
i E covers each one. of the. allegations made. The Bailiff - states 
that when he reached the premises in question he found the 
R. Ps Meclrie ; | 
= plaintif to be present. The latter pointed out the portion of. 
tatag- "the premises in the occupation of the defendant judgment 
; ‘debtor. The Bailiff denies that the petitioner’s son had inti- 
mated the fact that an injunction had been issued by the 
High Court” of that he was requésted to make enquiries about 
the, ,same for verification... The defendant’s son merely asked 
for a day's. time on the ground that the judgment debtor was 
NP taken away in his office. The Bailiff expressed his' inability 
to ‘allow such time and requested him to vacate the premises. 
The Bailiff continues his version in the following terms: 
i ‘Whereupon the defendant's son, wite and’ other children 
. peacefully vacated the said bed room and covered verandah 
- with some of the defendant's articles from. the said bed room. 
The rest of ‘the articles fromethe said bed room, covered 
verandah, kitchen and store room ‘were removed by the 
plaintiff's men peacefully." 
7 The Bailiff further denied that he had either any of the 
persons mentioned in paragraph 13 of the petition and that 
E six persons of the locality were present as alleged. He alsó 
- denied having uttered the expressions quoted "in clauses (a) to 
(k)'of paragraph 8 or having thrown away the ‘moveables 
directing them to be damaged or destroyed. Irt short his 
story is that the members of the defendants family peacefully 
vacated the. premises. The Bailiff had not used any-force for 
delivering. possession and that’ there had been no ‘altercation 
between tHe -parties ‘or amy’. occasion m ug the 2busie 
language as imputed to him. 4 
The Bailif continues to state that- iter such Tadi 
delivers of possession he returned to the Court and was about 
to deliver back the writ as having been executed the passing, 
clerk informed him about the interim order passed by the 
High Court and the mistake unger which the writ had been 
issued previously. The defendant was present in court. The . 
' defendant himself with his lawyer and the oe of . 
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the office of ‘the Court accompanied the Baili to the premises Criminal 

in question in company. with the  plaihtiif's lawyer. Possession 1955 

way restored to «the defendant with the consent ‘of the plain- Bimalapati 
‘tif. He denied the allegations of conspiracy ‘or having done Banerjee 
any-act or ‘uttered any expression . which called for action in Sailendra Nath 


the: present, proceedings for .contempt. Ganguly 
s. The affidavits which have been .filed on behalf of the R- P. Mookeree, 
petitioner . in support of the allegations made against the > J. 


Bailiff are, sworn to by the. defendant’ S son ‘Sibapati ; ; and from 
amongst- -the. six. persons. mentioned as Witnesses in the original 
petition, affidavits by three of them Alak K: ‘Singha,’ Mukti 
Bhattacharya® and Dulal Ch. Das, ‘An’ affidavit has also been 
filed by one Biswanath Mitra, who alleges to have been present 
but whose, name was not specifically stated in the original 
petition. eve, 

Affidavits referred to io are ‘in support of thé allega- 
tions made that the» members of the defendant’ s family were 
not willing to give. up possession, havé ‘preferred the Bailiff 
to an, order , by the High Court and. that. the defendant’ S 
family ‘were ‘forcibly, ejected, from the rooms, the articles were 
thrown out and damaged. “They further support the peti- 
tinoer’s Story that the Bailiff had taken with him two persons 
as “his ‘assistants and two, women. They also support the 
defendant's. case about the ‚contemptuous language referred to 
in paragraph, 14. of the original petition. 

* "Aftempts. were made to introduce. references to interpel- ko 5 
lations by the members of the: State ; Legislative. Assembly and 
to, certain..other alleged. incidents in respect of. which allega- 
tions were made against this Bailiff, Sailendra Nath. We do 
not think that such references are either apposite or relevant 
for deciding . the question now before us., The :only question 
for consideration is as to what had happened on.the 6th of 
April, 1955 : at 16, .Blacquire Sq.. ‘what ,part had. been taken by 
the Bailiff. opposite party and whether any, of his.acts,are such 
as can be. taken. cognizance of as did to acts in con- 
tempt of court, ETE m 

p? Which. of. the two divergent, stories should. be pecs 
T he Bailiff's. story that. there, had been,no. incident whatsoever °° 
but after peaceful delivery di ‘possession with the willing. co- 


ns wot the members of. the family, vof -the. defendant 
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cannot be accepted. The statement made by the petitidner 
supported by a number of neighbours who are independemt 
and disinterested persons must be accepted. The Bailiff is 
making a definitely false statement in the affidavit sworn t$ by 
him. An argument on behalf of the Bailiff was that on the 


. materials the defendants’ story should be disbelieved.' No 


attempt was made to explain away thé expressions alleged to 
have been used as stated in the original petitión. The 
expressions used referring to the High Court and the Chief ` 
Justice and to the Chief Judge, Court of Small Causes are 
definitely contemptuous so far as administration ` of justice 
is concerned and particularly this Court. 

It was argued on behalf of the petitioner that ‘the Bailiff 
had acted in contempt in 

(1) not postponing delivery of possession even when he 
was told that the High Court had issued an interim injunction 


"staying delivery of possession ; 


(2) by using contemptuous language against the courts and 
this Court in particular ; ; 

(3) by his illegal acts which were abuses of the process of 
the court which brought down «he: good name of administra- 
tion of justice in the State. | 


As regards the first count we have to consider whether by 
the intimation given to the “Bailiff by the members of the 
family of the defendant that an order restraining thé plaintiff 
from proceeding with the execution had been issued by the 
High Court, what would be duty of Bailiff in such circums- 
tances. The position is not free from difficulty. -Om the one 
hand, when an officer of the court like’ the Sheriff or the 
Bailif proceeds to give effect to an order by the court it ‘is 
open to him to restrain from giving effect to the same only 
on a statement'being made by íhe person aggrieved that the 
operation of the order had been stayed? It is stated on behalf 
of the ‘defendant that the incident took place within a' very 
short distance'of the court and during the court hours; the 
Bailiff could and ought to have returned to the court to ascer.. 
tain the correct position. This ‘however is not the only and 


-the proper test: “The distance from the court or the feasibility 


of obtaining confirmation from 'the court cannot be the cri- 
terion for determining the conduct of the *Bajliff or the Shertff, 
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, Such an incident may happen in the Mofussil far away 
from the court. Is the Bailiff to return the writ to the court 
only ‘én a verbal statement by somebody on behalf of the 
aggrieved party that the writ was not to be enforced? 

. There are specific provisions in the rules of the Supreme 
Court of England (Or. 53, Rule 11 RS.C.R.). When a 
Sheriff fails to return the writ of ejectment or bring in the 
body pursuant to notice he is himself liable to a committal. 

The position may be different in different cases, but we 
are not expressing any final opinion on this point at this stage, 
that when a Sheriff or the Bailiff is shown an authenticated 
copy of an order suspending or proceeding with a writ it may 
be desirableefor the Sheriff to come back. As there was no 
such occasion in the present case we need not dilate. upon it 
any further. 

We are not expressing any final opinion as to tbe duty 
and conduct of the Bailiff when confronted with the verbal 
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statement of the affected party to refrain from executing a 


writ. 


If the Bailiff however finds that there is opposition and 
resistence as is alleged on behalf. of the defendant in the 
present case, if he considered that the opposition was such 
that possession could not be delivered without applying force, 
the rules of the court provide that the Bailiff bas to return 
to the court for being armed with necessary powers and help. 
It is for this reason that the Bailiff has come out with the 
sotry Which we have not accepted that peaceful possession had 
been delivered by him. The mistake on the part of the 
Bailiff in using force however without being properly armed 
by an order of the court does not make his offence a culpable 
one for contempt of court. Such an offence comes under a 
different category with which we are not concerned in the 
present proceedings. E. 

, We next consider whether the Bailiff had by his conduct 
and/or use of language been in contempt against the, High 
Court or Courts in general. It is not possible to sub-divide 
. the entire episode into a number of different incidents in 
order to determine whether each or some of his acts or the 
uttering the sentences did pr did not constitute contempt of 
Court. 
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If the. Bailif had even when informed of the interim 
order passed by this court merely expressed in a normal way 
that he was bound to carry out the directions contained in 
the Writ issued to. him, no serious objection could have' been 
taken to the same. z ve 

That the Bailiff. himself is, now alive to the seriousness *of 
the situation is clear, from the attempt ‘made by him in'the 
Affidavit sworn to in explanation of the rule issued by this 
Court—that there had been no incident whatsoever—to occa- 
sion for using. force or to utter the words alleged or the general 
behaviour and conduct alleged. 

On ‘the findings reached by us there is no room for any 
doubt that the: Bailiff was out to show his supreme authority 
which even when exercised illegally and improperly could not 
be set right by the competent court. He by his conduct and 
by the language used indicated his indifference and contempt 
of the judiciary and of this court in particular. 

It would be an act within bounds for the Bailiff to have 


given expression in a formal manner without any warmth or 


the use of undignified and insolent language when he was 
bound to carry out the orders as contained in the writ. The 
entire episode and the atmosphere created have to be regardéd 
as one incident and cannot be split up into component parts 


so that each remark inay be explained. e 
Oswald has observed ^ mM 
" Contempt of court,........... is so manifold in its aspects 


that it is difficult to lay down any exact defnition of «he 
offence. It is defined or described to be a disobedience Gf the 
court, an opposing or a despising, the authority, justice- or 
dignity thereof: “It commonly consists in a party's doing 
otherwise than he is enjoined to do, or in doing what he is 
commanded Or required by the process, order or decree of the 
court. , 
Lord Hardwicke L. C. said— A 
“There are 3 different sorts of contentipt. One kind of 
contempt is scandalising the court itself. ' Thére máy be 
likewise a contempt of this Court, in abusing parties who’ are 
concerned in causes here. There‘ may bé alsó a contempt of 
this Court in prejudicing mankind’ against persons before the 
cause is heard.” ‘To’ speak generally, cohtémpt of court may 


J. 
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be said to be constituted by any conduct that tends to bring 
the authority and administration of the law into disrespect or 
‘disregard, or to interfere with or prejudice parties, litigants 
or their witnesses during the litigation. i 
*. "Publishing improper attacks -on Judges of superior 
Courts and their jutors reflecting on their action in the admi- 
nistration of justice, attempting to intimidate or improperly 
influence judges, or speaking contemptuous words to or of 
judges ðf inferior courts when. in the actual execution of their 
duty amounts to contempt of court." 
The observations made by Wilmot C. J. in Rex v. Almon 
(1) pronounced in 1765 are still referred to as pregnant words 
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attracted wighout any reference to any country or nationality. ` 


“ Attacks upon Judges excite in the minds of the people a 
general dissatisfaction of judicial determination and whenever 
men's allegiance to the laws was so fundamentally shaken, it is 
the most vital and dangerous obstruction of justice calling out 
for a more immediate redress than only obstruction ; not for 
the sake of the judges as private individuals but because they 
are the channels by which the King's justice is conveyed to 
the people." ' 

. The prestige and the dignity of the Courts of law must be 
preserved. The confidence of the litigants should not be 
shaken,by the use of contemptuous and scandalous expressions 
towards, court or Judges attempting to belittle them. Stream 
of justice is not be polluted by shaking the confidence in the 
administration of justice by conduct exhibited and words 
used by the Bailiff in question. 

The only way this can be dealt with is by finding him 
guilty of the offence and commit him to prison for two weeks 
and inflict a fine of Rs. 500/-. In default, he will be detained 
in prison for a further period of two weeks. 'The amount of 
hne may be paid either to the Superintendent of Jail where 
he will be kept in detention or to the Sheriff. The amount 
when, paid is to be credited under the appropriate head in 
the account of State. 

P. K. Sarkar, J.:—I agree. 

er The Bailiff found. guilty of 
"od contempt of. court and sen- 
P. K. D. . tenced., 
(1) [1765] Wilm. 243. 
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| ^ ORIGINAL CIVIL |g, dH 


Before Mr. Justice P. B. Mukharp. 


RABINDRA NATH BANERJEE =» 


V. | . 
HARENDRA KUMAR CHAKRAVARTY" i 


e. 

Civil Procedure Code, Order XXI, 1ule 89, Sec. 64, Order XXI, rule 54— 
Transfer of Property Act, Sec. 54, Sec. 55(6) (b}— Whether a person, 
with whom the judgment-debtor entered into an agreement for sale of 
tmmovable property while the unmovable property was under attach- 
ment, has locus standi to apply for setting aside of sale under Order 
XXI, rule 89, Civil Procedure Code? a 


On a construction of the language of Order XXI, Rule 89 Civil Pro- 
cedure Code, the applicant must be a person who holds an interest in 
the property sold in execution and whose title has been acquired before 
such sale. The word “ttle” does not necessarily mean a’ complete and 
perfected title but also includes an inchoate title or a title in: process of 
maturity. In the present case the applicant acquired an interest,in the 
property sold in execution owing to the Judgment-debtor having entered 
into an agreement for sale with him on a date prior to the date of sale 
by the sheriff while the property was under attachment. 


Under.Section 54, Transfer of Property Act, a contract for th& sale of 
immovable property does not of itself create an interest m Or charge on 
the property. A contract for sale, however, does not stand by itself where 
there is a part payment of the purchase price oi payment of what is 
called the earnest-money. In such event Section 55 (5) (B) of the ‘Trafisfer 
Property Act is attracted and it will be treated as though the ownership 
of the property bas passed and there is a charge for part of the purchase- 
money “paid. The applicant having paid Rs. 5,001/- as earnest-money fon 
the date of the agreement, which was prior to the date of the sale, the 
applicant under the agreement for sale acquired. an interest in and even a 
charge on the property sold. That being so, the applicant has locus 
standi to make application under Order XXI, rule 89, Civil Procedure Code. 


Attachment does not make a subsequent transfer void for all purposes 
but void only as against all claims under the attachment. 


An Application on Chamber Summons for setting aside . 


sale under Order XXI, rule 89, Civil Procedure Code. 


* Original Side Application on Chamber Summgns No, 1988 of 1959. 
f 1 


* 


$ - 
LÀ 
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The material facts vn D from the MERE 


E diria x: Bose. for the Applicant. 


K. Ghosh’ m penon 


te 


4m K. Sen and’ s. K. De Attorneys for the other respondent 


The sid of "Ber USUS was as follows zi 

P; B. , Mükhar]i, J.:— This is an ipplicstion on chamber 
summons by ‘Sunil Kumar Mukherjee of No. 4/5, Hem Kar 
Lane, Calcutta for an order setting aside thé sale of premises 
Nos. 21/B and 81, Gokul.Mitra Lane, Calcütta, held by the 
Sheriff on the 24th August, 1955 in’ Soon Dr une decree 
passed in'this suit. “=~ 
. The application is on summons to the . plaintif decree- 
holder the defendant judgment-debtor and the two purchasers. 
The plaintiff states that ‘his- decree has been satisfied by the 
applicant. The defendant has not appeared. Of the two pur- 
chasers one Ranjit Ghose appéaring through ‘an attorney: has 
neither supported nor opposed ‘this’ application and his only 
submission is that in case'thé Court set aside thé sale he should 
be allowed to^withdraw the deposit that he bad made without 
a further application, a course to which there is no objection 
from any ofthe parties. The opposition is from the other 
purchaser Kanak Ghose who is ‘himself an ‘advocate of this 
Court and‘ who has appeared in person. 

"Thé chamber summons was taken out on the 21st Novem- 
ber, 1955 on the the.reopening of the Court after the long 
vacation' on" which! date the appa obtained the following 
ex parte order :: | 


M Application noted as ‘made today. Leave granted to 
the applicant to deposit Rs. 637-8-o with the Registrar 
being the 5% of the purchase price for. payment to the 
auction purchasers. The Registrar to act on a signed 


copy of the fiat. This order is without prejudice to any: 


"objection that. may; ba taken later.” 
The’ Suminorts was. returnable pn the 29th November, 2955, 
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The facts of the case are few. The decree in this suit was, 


A made on the 28th April, 1954 directing the defendant to pay to. 


the plaintiff the sum of Rs. 8,696/- with intesest and thr¢e- 
fourths of the taxed costs. In execution of the decree the said 
premises were attached in 1954 and thereafter the Sheriff.on the 
24th August, 1955 sold the said premises. Respondents Ranjit 
Ghose and Kanak Shose became the highest bidders agd pur- 
chasers respectively of 21/B, Gokul Mitra Lane for Rs. 2,200/- 
and 31, Gokul Mitra Lane for Rs. 10,550/-. The sale procla- 
mation issued by the Sheriff shows that the amounts for which 
the.sale was ordered were the sum of Rs. 8,696/- being the 
principal of the decree with interest and the sum of Rs. 1,371-12-9 
being the three-fourths share of the taxed costs. The interest 
came up to Rs. 816-3-o and the approximate costs of execution 
proceedings about Rs. 500/7-. 

On the 11th July, 1955 while the said premises were under 


attachment the judgment-debtor entered into an agreement for» 


sale with the applicant in respect of, No. 31, Gokul Mitra Lane. 
It is stated. in the petition that the price fixed under that 
agreement for sale was Rs. 13,000/- and that Rs. 5,001/- was paid 
as earnest money on the 11th July, 1955. The sale by the 
Sheriff took place thereafter on the 34th August, 1955-- Then 
what the applicant did was to pay. to the defendant the said 
purchase price in two instalments one of- Rs. 6,000/- on the 
20th November, 1955 and the balance with interest and costs 
on the gist November, 1955 being the date on whiclf fhe 
present application was made. 

The applicant's contention is that what remained to be 


. paid, thereafter was only, the sum of Rs. 637-8-0 being 5% of 


the purchase price as solatium to the purchaser. It was this 
amount of money which was deposited in Court with the 
Registrar on the 21st November, 1955. "The applicant submits 
that he is entitled to make this application and set aside the 
sale under the provisions of Order XXI Rule 89 of the Civil 


: Procedure Code. 


Two objections have been urged by the respondent pur- 


chaser, Kanak Ghose. The first objection is that the applicant 


has no locus standi to make this application. The second 
objection is that Order XXI Rule 8g has no application to the 
present case and therefore the application is incompetent, 
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applicant has. no interest. to set aside the sale. The language 1956 
of Qrder XXI Rule 8g states, that- any: pérson “ holding an in- Rabindra Nath 
terest therein” (property sold: in execution) * “by virtue of a > Banerjee 
title acquired before: such’ sale " | may. apply, to have. the sale Set taren m Kumar 
aside. .On.a .construction : of that language: it is clear. that the Chakravarty 
applicant, must: be a person, who answers two. requisite. _ P. B. Mukharji; 
fications: One.is,that he must;be a person. who holds ‘ J. 
interest" in the property sold in execution of. the decree. The 
.other is that his *title"- must be süch as was acquired before 
süch:'sale. . It is. contended: that- the u— does not satisfy 
these two .quifications. xd d rue ' 
_If. title is acquired .by.-the full. payment on 'the purchase 
price then it must; be recalled that the payment of the purchase 
price i in this;case was not.made complete until the 21st, Novem- 
ber,: 4955 being: a date after the-sale had been- held by’ the' 
Sheriff om, the 24th .August,.1955. -To. that: contention the - 
answer is that the word “ title ". does not necessarily mean a 
complete and perfected ' ‘title ‘but also includes an. inchoate. title 
ora a title in mo of maturity. The id on. behalf of 
sold-in..the, e oi when. he. entered, into: an. agreement for 
sale -with the, judgment-debtor, ón' the. ith. Jus 1955 which 
was prior to the. date ;of sale by the Sheriff. i- .— Ee 
In support-of , that contention the ead counsel sled 
-On. ane unreported | decision - of Mukherjea, and. Sen. J J. 
Dhirendra, Nath Roy: M Messrs. Harsukdas Balkissendas (1). In 
that ‘decision ‘Mukherjea: J.- is reported , to have sid" t $ After all 
it is enough. for the executing Court, that there was prima, facie 
an agreement for sale between the parties ‘which. was subsisting 
at the date of the “contract which would, give ;th e appellant 
sufficient interest. to. Protect | ‘the Bine br. pens the 
decretal dues.” à i6 un 
My attentions was also" drawn to ‘the case | of, " Gostha 
Behari Biswas y. ‘Sankar Nath’ Mukherjee, (2) where a Division, 
Bench ot^ this. Coürt .came tQ the. ‘conclusion. that - Rc trans: 
feree . from, tbe. judgment debtor." ‘of immioyable . , property, 
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attached | in execution of a decree for money becomes the 
.owner of the property and -is competent to make an appli- 
cation under Rule 8g Order XXI of the e Civil . Procegure 
Code for- cancellation ‘of the sale in execution of the decgee. 
The basis of that judgment is that the effect of section 64 of 
the Civil Procedure Code was not to invalidate, for all pur- . 
poses, a transfer of property by the judgment-debtog after it 
had been: attached in execution of a decreé against him. The 
ratio of that decision is stated in these terms:— “We must- 
hold accordingly that the transferee from the judgmentdebtor 
after attachment became the owner of the property and un- 
doubtedly acquired an iriterest therein within tlfe meaning of 
Rule 89 and was competent to apply under that section." 

Reliance was also placed on behalf. of the applicant on a 
decision of the Patna High Court in Mundrika Singh v. Nanda 
- Lal- Singh (1) where Monoharlal, J..came to the conclusion 
- that where attached property had been sold by auction and a 
third person within 30 days made an application under Order 
21 Rule 89. of the Civil Procedure Code on the strength of a . 
contract -of sale executed in his favour by: the judgment-debtor 
before the auction sale,*he should, be allowed to do so as he had 
locus standi to make the application under Order 21 Rule 89. 

These decisions” prima-facte support the applicant's con- 
tention that he is a person of sufficient interest within the. — 
meaning of Order 21 Rule 89 to make the: present application. 


: But the difficulty w with these decisions is fhat-they "do not 
go far enough in^ their analysis to show how such a conclusion 
is reached. Į am of the opinion on the point of construction 
that the word “title” in Order 21 Rule 89 C.P.C. includes not - 
merely- completed and perfected title but a title in process of 
maturity. But even then the question remains, whether an. 
agreement or a contract for sale creates~an interest in the;im- 
movable ,property sold in execution after attachment, -The 
mere right to sue for specific performance of a contract for sale 
may not be decisive, because it has been held that right to sue 
for specific performance is a ‘personal right to call for execution 
of a conveyance and not itself an interest or charge on immo- 
vable property, although when the conveyance would be éxecu- 


| ted that would create interest and title in immovable property. l 


ay e e 


(1) [1941] A.L.R.^ Pat: 204. 
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Nope of these decisions appears even to refer to the most relevant - en 
section which is section 54. of thë Transfer of Property Act. © 1956 
That s&ction - ‘provides: inter alia “ A contract for the sale of . CENA 
immovable property is a contract that a ‘sale of such’ property Banerjee 
sha]l take place on terms settled between the parties. It does Haren de io 
not of itself create any interest in or charge on such property.” Chakravarty 
In other words, a: contract for sale by itself does not create P.B. Noa 
either an, interest or'a charge on the property. The language ' J. 

of Order : 21 Rule 89 insists that the applicant must be a person 

holding “an interest” in the property sold in execution. , The 

question therefore is, can it be said’ that the agreement for sale 

in this case on the iith July, 1955. created an. interest in the 


property? e  .- E 
.'The answer to this à quein ‘depends on thë nature of the 
agreement for sale in each case. The language of section 54 
emphasises‘ that "of itself" a contract for sale-does not create 
any interest or charge on the property. . "But very often a con 
tract for sale does not stand by itself where there i$ a part 
|, payment of the purchase price or’ payment ‘of what is called the 
earnest money. In -that ‘event section gg (6) (b) of the Transfer 
of. Property Act. would be attracted and it willbe treated as 
though the ownership of the property had passed and there is a 
charge for part of the purchase money paid. ` In this case the 
applicant paid Rs. 5,001 /- as earnest money on 11th “July, 1955, 
the date of. the agreement, and this date was prior to the date 
- of tht gle which was the 24th August, 1955.~ That shows that 
such a purchaser under an agreement for. sale' has an interest, 
and even a charge in the immovable property sold in execution. 
That being’so I hold’ that he answers the requirements under 
order, XX] Rule 89 of the Civil Priocedure Code, of a person 
à holding an interest in-the property and having acquired a kind 
of title, may be only à charge, before the sale held by the 
Sheriff. Having regard to the fact that the applicant has in 
this case actually a charge for thé earnest money in, the pro- 
perty sold it becomes unnecessary to. decide the debatable 
. controversy | appearing in Batdyanath, v. Radharani (1), 
namely,. whether the Calcutta amendment - of Order 21 
| rule 89 C.P. C. by ae the word, s interest * and omitting the ~ 
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word i title ' E m só eülárged its meaning. as ; to. include :pecuni- 
ary, or possessoty or ‘personal ‘or ‘other interest apart | from .pro- - 
prietory interest. 'I therefore express - no Speed en. the 
Calcutta amendment on this point. >°: ,- m 

" Another objectíon.on-this branch .of the.case was raised on 
-the ground that the premises.’ sold.. were under attachment at 
the’ time of the agreement for sale. . It; was contended. that. a 
private ‘alienation ‘of attached property was void under Sec. 64 
Gf the Civil Procedure Code.- This objéction cannot be sus- 
tained because it fails to take mete of the fact that attachment 
does not üake a subsequent. fransfer void forall- purposes but 
void only ‘as against “all claims enforceable under the. attach-- 
ment.". That is the express limitation. provided in: “Sec, 64. : 
C.P.C.- Here in. this case the transfer far from being “against 
any claim enforceable under attachment goes to effectuate the 


‘+ very- purpose of attachment; -namely, payment of decree-holder’s -` 


dues. Order a1 rule 54 C.P.C. prohibits the ^udgment-debtor 
from transferring or charging, the attached property. and all 
persons from. taking -any.-benefit from. such transfer or charge. 
A -breach of that prohibition. does not render the cransfer or 
charge void against the whole world but only against : " claims 


enforceable under the attachment”. as. provided in’ Sec.. 64 


C: P.C. . As the- -agreement for-sale im-this case has not, defeated 
any claim. -under the attachment, I hold such agreement . to be 


© valid. - ; 


: "The 1 next s serious objection that- this application is. incom- ae 
petent under Order XXI. Rule, 89 on the ground..not . thay the 
applicant. has no -locus-standi but: that such, an application. is 


only permissible where. both, the deposits, one for the payment, 


of solatium of 5% to the purchaser and the other for the pay-. 


ment to the decree: bolder,. are.made in.Court and not where 
the whole of the. decretal amount, has-been paid outside -the 
Court by. means. of a private arrangement between. the "m 
debtor and the third party the applicant. .: . 

" On a plain. reading of, the- language of. Order: XXI Rule 89 
of the Civil Procedure Code it is clear that such an- ‘applicant 
may ‘apply to, set aside. the sale.on his * “ depositing in. court ” 
(1) a, sum.equal to 595. of the purchase-money, for payment. to. 
the  pürcháser and (3) the amount. specified. in the proclamation. 
of sale less any amount which may, sincé the date of such pro- 
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ree ? 
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clamation “of sale; have: been’ received by the décree holder, for . m Gu 

E payment to such decree-holder. "She "words us “depositing ` in^ 1956 
Court ™ qualify both these sums. . ‘The quéstion: how “is that Rabindra Nath 
where nothing remains due to the  decrée-holder can ‘the benefit Banerjee 
of pis rule be had: by the applicait: by. depositing only the 5%. parendis Ku idi 
statutory compensation for.the; ‘purchaser? In this‘view Order . Chakravarty 
XXI Rule 89 i 1s. normally said to contemplate. a Case where some P. B. Mukharji, 
thing remains to be: paid, to the décree-holder and not the case J. 
where nothing: remains to be paid to thé decre&holder' `- - 

, "The Privy. Council decision: in “Seth, Naànhelal. v. Umrao 
“Singh, (i) i is. ‘called, i in aid of this interpretation. That decision 
lays.dówn;: the proposition that’ ‘the Court has no jurisdiction 
to .set aside sa, sale -on | ‘an: application | by the décree-hólder 
between, the sale. and. its. confirmation’ that a full adjustment 

` ofthe decree arrived at. between himself and‘ the judgment : 
debtor ‘out. of, court ‘máy, ‘be recorded arid: ‘certified.’ - Sir 
George Lowndes delivering. judgment of the Judicial ‘Committee. 
‘of the Privy Council, at page: “386 ‘observed. : poe roo 

- ^. “The! only, means by which the judgnient-debtor can 

| d rid of a sale, which has been duly carried Out, are those 

- _ embodied in “Rule. 89,. viz., "by dépositing ' in Court the 

: -. amount. for the Tecovery : ‘of; which the property was sold, 
jt together with ,5 per cent. on the’ purchase, ‘money, which 

7 goek to the purchaser as statutory compensation, and this 
remedy . can only be pursued -within go days.of the sale 

under Art. 166 Schedule I of the Liinitation Act, 1908." 

l : That dictüm appears. to require deposit of „both the suihs | š 
in: Court as an esential condition to, attract Order XXI Rule 
89. - ud Ue 

Division. Bench- on the Civil Revisional Juridiction of i 

‘this Court in Jotish Chandra‘ Gose .v.. Bireswàr- Halder. (2) 
decided _ that there", was. no - authority ; . for." thé" proposition 

that in ‘every Case of. an application. under Order XXI 
Rule 89, Civil - "Procedure . Code, for setting | aside. ‘a’ sale, 
there, should. bé; a ‘cash. deposit. in' court, of :the amount ` 
specified. in thë” sale’ , problamation. , "This. decision is also, 
an aüthority. on „the ` point . that payments. „tö. the' decree 
. holder need not necessarily : be made before the. sale. or p rogei 


1). [1930] 35-C.W.N. g81. — 0.. TOO EN 
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^ the Court. It was held there that the amount received by the 


decree-holder since the sale proclamation being deductible 
under Rule 89(1) (b) of Order XXI, euch payments could be 
made after the sale proclamation and either bafore or after sale 
and íf so made so that nothing remained due to the decyee- 
then the application, accompanied only by a Gourt 
deposit of the compensation money payable to the auction- 


P. B. Mukharji, purchaser was in order. So long as the Court wag satisfied 


t 


LU 


about the payment to the decree-holder and with respect to 
which payment the Court might accept the admission of the 
decree-holder it should rightly allow the application and set . 
aside the sale. — 

The Privy Council decision was distinguished on‘ very 
cogent grounds at page 832 by S. K. Ghose J. who delivered 
the judgment x QT the point of distinction at page 832 in 
these oe — X 

“There was no p as to whether any amount 

bad been previously received by the«decree-holder and so 

the latter provision 'less any amount which since the date 

of such proclamation have been received by the. decree: 

holder ' in clause (b), sub-rule (1), Rule 89, Order XXI was 

not considered. at all.” / > 

In fact it is ‘pointed out by S. K. Ghose J. that the Privy 
Council was concerned with a question of adjustment ‘and cer- . 
tification under Order XXI Rule 3 but the payment of the 
amounts specified in the sale. proclamation which is a necessary 
condition under.Rule 89 of Order XXI was 2 different thing 
from payment and adjustment of a decretal amount out of 
Court,. contemplated by Order XXI Rule 2, the latter coming 
at an anterior stage before the interests of a third party He the 
auction-purchaser, intervened. 

McNair, J. who was a party to that decision, subsequently 
sitting singly on the Original Side, expresses the same view in 


National Insurance Company Limited v: Ezekiel Asron (1) 


that the expression “ received by the decree-holder " in Order 21 
Rule 89 C.P.C. does not mean 'received through the Court.' 


, 'The decision of another learned single Judge, Henderson, J. 


in revision in Mahendra Chandra Das v. Parashmoni Dassya (2) . 
takes the same view. 

Q) [1937] 41 C.W.N. P di x 
(a hasn 68 C.L.J. 264 i 


- 
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: Il respectfully agree with this view. — It seems to me that - Cu 
both on. technical” grounds of construction as well as on the 1956 
common sense Wew of the matter, this view is the sounder L|. Nath 
view. When the language of Order 21 Riile 89(1) (b) ex- Banerjee 
pressly mentions the words "less any amount which may, SINCE ur e s 
the date of such proclamation of sale, have been received by Chakravarty 
the decreeholder,” then if the whole of the decretal money p. p, "Mukharji, 
has. been received by thé decree- holder,. the payment on this Ji: 
count becomes nil and.deposit in court on that count need not 
be made any more. Technically and from the point of view 
‘of construction, the word " received " in Order 21 Rule 89(1) 
(b) is not. lifnited by any. qualification. . such as ‘received 
e through the. Court’. and I see no- reason why the word 

" received " should be so limited . when? the Statute does not: 

expressly say so. Also from the .commón- sense point of view, 

after all what is this money intended for? It is intended for 

payment of, the^decxee-holder's dues for which. the property 

was being sold and if the decree- holder ' receives his money, 

whether through the Court or. outside the Court, it satisfies 

the decree -nevertheless and that being so, I do not see why in 

such a case there should. be’ a ceremonious deposit of the 

decretal amount over again in Court.in. order to attract the 

provisiofl of Order-21 Rule 89 C.P.C.' After all, if the decree- 

holder has once received the money, he cannot réceive it over 

again. The only point that the Court should be careful about 

in sacle cases is that it must, have proof before it that the 

decree-holder has been fully satisfied. . It is true that ordinarily 

an uncertified adjustment or payment can be recognised by an 

executing Court by reason of Order 31 Rule 2(3) of the Civil 
, Procedure Code but that is when the contest is as between. the 
` decree-holder and the judgment-debtor or their. respective re- 

presentatives or assigns. But. here the decree-holder is à party 

to the Surimons. and has appeared before me and has admitted 

through his Attorney that.he has been fully paid. and nothing 
' remains due under the decree and the judgment-debtor .does 

not contest:. this fact either or further the applicant himself. 
~ says that he has paid this money in full satisfaction of the 

decree. I hereby record these admissions and am satisfied that w 

such payment was made. E 


I am aso satisfied in this case ‘that there was no such hh deliy 
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. as to hit this application by limitation. The sale was ‘held qn - 


the 24th August, 1955: The limitation of:30 days for making 
-the application expired on or about the s2nd*Seéptember; +955 


^ which was during the long vacation of this Court. ‘Fhe 


présent application for «the deposit was. made on the very re- 
opening day of this Court, on the gist November, 1955, and 
ít was expressly noted as having been made on that day. ` 
For reasons stated in my judgment, I hold that, a person 
who had entered into an agreement of sale with the judgment- 
debtor of an immovable property already under_ attachment, 


‘and who had paid earnest money before any proclamation for. 


sale, and who. thereafter paid the balance of the purchase price 
tó the judgment-debtor subsequent to the sale held under the 
proclamation, and with which money the judgment-debtor 
fully paid off the decree- holder at whose instance 'the sale 
under the proclamation was held, is a person competent to 


apply under Order 21 Rule 89. C.P.C. and, that he is a person 


holding “interest” in such; property by. virtue of a title 
acquired before sale within the meaning of that provision. 
Secondly I bold that in such a case the, applicant has to deposit 


-~ in court only 5% of. the purchase price, as statutory compen- 


sation. and the fact nothing i is deposited in court: for the decree- 


-holder because the decree-holder ,bad been paid off outside 


the Court does not make Order 21 Rule 59 C.P.C. DES 

cable to such a, case. BUR : 
: e | ee 

E Meriete set. aside ae sale and make an order i in terms 

of Clause (1) of the Summons. © 3: 

By consent. of parties, I permit the other ‘purchaser Ranjit 
Ghosh to. withdraw his deposit without a fresh application. 


PE i direct.that the applicant will pay the costs of this appli: 


catión to the respondent-purchaser Kanak - Ghosh -oüly. , As 
the. other respondent-purchaser Ranjit Ghosh, is excused from 
making another application for withdrawal of his deposit, I 


l make no, arder for costs in his favour, in this application, 
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: Before the Chief Justice P. B. Chakravartti 
and Mr. Justice 8. C. Lahiri 


X ' ANGUS CO. LTD; 
: V. 
CHOUTHI* 


Workmen's Compensation Act, Sec, 8(5)(b), 19(1) 22 1) 28, 4(d) 
6,7,17, Rule 48—Forms K,M and L—If the Act contemplates 
successive applications with respect to the. same injury, when the 


injury results in temporary disablement and when the injury resulis 
in permanent disablement. 


The question of Jaw involved in this appeal: is Does the Workmen’s 
Compensation Act contemplate successive applications with respect to the same 
injury or, to put it in more precise terms, when the compensation payable for 
a particular injury has been settled cither by an award or by an agreement, 
can the workman concerned make a second applicatien on the ground that the 
injury has since been aggravated and the disablement has increased and that 
consequently he is entitled to further compensation ? 

e e The general provision relating to the employer's liability for compen- 
sation is contained in sec. 3 of the workmen's compensation Act. Two methods 
are prescribed by the Act for the assessment of compensation, one of them 
being the method of agreement and the other the method of award by a 
commissioner The Act does not directly say in any of its sections that the 
partics may settle the question about compensation by agreement, but there 
is an indirect reference to settlements by agrecment in secs, 3(5)(b). 19(1) 
and 22(1) of the Act. There is another section relating to agreement, viz, 
Sec. 28 which provides for the registration of agreements ang empowers 
the Registrar to refuse registration in certain cases. . 
t1 Ss 

Four kinds of disablement are known to the Workmen’s Compensation 
Act, viz, (a) permanent disablement, total, (b) permanent disablement, 
partial (c) temporary disablement, total and (d) temporary disahlement, 


ensation, West Bengal, in 


* LAB eal fom Original order No. 186 of 1954 against the orders of Sri 
: ome, Commissioner for workmen’s Com 
ins Case ne: 302 of 1952 dated the 30.12.53 & 30. 3.54. 


) C ° 


13 
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Civil Whether compensation is fixed by an award or settled by an agreemertt 
1955 such compensation shall be fixed and declared once and for all except in 

TU case of temporary disabilities, partial or tótal. A personal. injury involving 
Angus Co. Ltd. permanent disablement can be the subject matter of only a single adjudi- 
GS thi cation. When the disablement is a permanent one at the date when the com- 


ed pensation is assessed, its entire range is before the parties and there can be no 
reason for future adjustment. When the Act has not provided for a reopen- 
ing of the question of compensation with respect to cases of permanent dis- 
ablement, no second application on the ground of aggravation of an injury 
or disablement is maintainable. 


P. B. 
Chakravartti,C.J. 


The case of temporary disablement, whether total or partial, is dealt with 

in clause (d) of Sec. 4 of the Act and it states that, for such disablement, 

a half monthly pavment during the disablement or during the period of five 

] years, which-ever is shorter, shall be made of sums computed in certain 
ways by reference to the monthly wages of the workman. These half 
monthly payments may be commuted under. the provisions of Sec. 7 of 
the Act, either by agreement between the parties or by en order of the 
Commissioner. The payments prescribed by clause (d) of Sec. 4 are how- 
ever mad variable by Sec. 6 which provides for a review of such pay- 
ments. Sec. 6 makes an express provision for altering the amount once fix- 

. . ed as compensation on the ground of a subsequent change in the circumtances; 
but by the terms of the Sec. it is limited to, half- -monthly payments which arc 
prescribed by the Act for only. temporary disablement, partial or total. Besiges 
Sec. 6, there is no other provision in the Act which empowers the parties to 


seck a reopening of the question of compensation whether ‘fixed by an agrec- 
ment or determined by an award. 


, p » 
Sec. 17 of the Act merely prevents a workman from contracting himself out 
of his righs and says that any agreement by which a workman relinquishes any 
right of compensation from the employer shall be null‘and void. The Section 


cannot and does not contemplate a right to further _compensation aring in 
Denie - future out of a change in the workman's physical condition. 


Forms K apd M sine by Rule 48 of the Rules framed dide the work- 
i men’ s compensation Act are forms for the memoranda of agreements with res- 
pect to compensation for injury resulting in temporary disablement. Form K 
is applicable to cases of lump sum payment while form M is applicable to cases 
of half- -monthly payments. Form L prescribed by above-mentioned Rule 48 is 
form for memorandum of agreement with respect to compensation for injury 

- resulting in permanent disablement. The argument on behalf of the respon. 
dent based on the forms does not however lend apy assistance to the respon- 


_ dent. Ifthe Act itself has not given a right such right cannét be created by 
- forms oiim by the rules. ? ° 


at 


rok 
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Ás regards the agrument advanced on behalf of the respondent 
that, even if th& Act does not expressly authorise a second application: 
on | the ground of an aggravation of the injury and increase of the disability, 


there i no bar which excludes such application. the answer is that. 


an application for compensation. under the Workmen's Compensation Act is 
not an application under the general law, but an application under a special 
statute. “No application under a special statute can be mada unless the right 
to make such application has been given by the special statute itself. 


The Act does not in any view provide for a:second application for further 
compensation on the ground of an aggravation of a permanent disability for 


which compegsation has once been fixed and declared either by a settle- 
meat or by an award. 


1 


Second application by a ‘workman under Workmen's 
Compensation Act for further compengation on the ground 


cof aggravation of dfsability. 


| The material facta will appear from the judgment, 
Phanindra Kumar Sanyat for the appellant, 
Nalini Kanta Mukherjee for the respondent. . 


The Judgment of the Court was as follows :— 


NE: 


P. B. Chakravartti, C.J. :—Of the two grounds urged in this 
appeal, one is really a ground of fact, but the ‘other raises 
what ‘appears to be a question of first’ impression, It is 
this : Does the Workmen'a Comperísation Act contemplate 


- Bücceesive applioations with respect to "the &amie injury or, 


to put it in more precise terms, when the compensation 
payable for & particular injury- has been settled either by 


‘an award or by agreement, can the workman concerned make 


S/o 


a second application on the ground that the injury has since 
been aggravated and the* disablement has increased and 
that consequently he is entitled-to further compensation ? 


d 
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The facts out of which i this ‘appeal. has : arisen: are as 


follows : The respondent, Chouthi, was admittedly a work- , 


hS 
° 


man employed under the appellant Company and admittedly e` 


^on the 5th of January, 1951, he suffered a personal injury ° 


by accident in the course of and arising out of his employment. 
The accident was that;.while on duty; he was knocked down: 
by one of the railway engines of the employer-Company. 
The injuries suffered were. of a ghastly  oharaoter. They 
included &- compound fracture of both the upper and.the 


lower jaws, including the teeth and the nasal bones, injury- : 


to the skull and injury -to the scalp, that to the scalp being 
so violent that the bone was broken to pieces and several 
of thém, .recrossed or not ‘recrossed, had to be extracted by 
more than one operation. Strange as it might seem, the 
workman survived. After the accident,» he was taken 
immediately to the company’s own hospital and treated 
there till the 21st of February, 1951, when he was discharged. 
Thereafter, negotiations seemed to, have been , commenced 
between the parties as to fixing the compensation payable 
to the respondent ‘by’ argeement and in -the course of gich 
negotiations he was examined by one Dr. Garrow who 
assessed his disability as permanent and as involving loss 
of 60°% of his earning capacity, When the matter -cama 
up to the Commissioner under section 28 of the Act, he 
thought that, inview of the nature of the injuries, it was 
desirable.that the workman. should be examined by & Brain 
specialist. Accordingly, the respondent was examined by 
one Dr. Anklesaria, who is an F, R. O..8, of the London 


` University and a brain-surgeon. g Dr. Anklesaria examined 


the respondent and after doing so, confirmed the assessment 
of his disability as made by Dr. Garrow In the certificate 
granted by him on the lOth of July, 1951, he added that it 
would bé advisable for the. respondent to do only light 
work.for the present, .but after a period of about six months, 
he would be able to do ordinary work. 

Both the general physician and the Brain specialist having 
assessed the respondent’s disability as ifvolving "loss of 


\ 


° \ 


e x 4 
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60% percent of ‘his earning capacity, an agreement: was 
, entered into between | him and his employers on the same 
” basis and it- was registered on the 18th of July, 1951, The 
compensation agreed to was .Rs. 1512/- of which a portion 
having heen received’ ` by” the workman previously, the 
aottal payment made after the registration, of the agreement 
was, Rs. 1357/-. the. basie: on, which the compensation was 
settled was.that of a permanent partial disability. ; 

It openi that after the axeontion of the T 
the respondent rejoined his duties on the 25th of July, 1951 
and was given ‘light: work. “This must ‘have been on the 
strength of the ~gbservation contained in the “certificate 
granted by Dr. Ankleaaria. Thé respondent continued. to 


be in service till the 15th of August, 1951, but was apparently . 


unable to carry on, He went on sick leave on the 16th 
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August . .and remained on such leave till the,27th August i 


following. On the "28th of August. he resumed his duties, ae 
but apparently - his physical condition was such or became 


toti 


such that further medical attention appeared to be necessary. 
Certain papers of the Company’ 8 own hospital show, that 
the respondent went to the Outdoor Department of the 
hospital on ,the 22nd of October, 1951, and on the 29th Nov. 
following, he ‘was advised an operation; A further ‘operation 
wasi performed: and..a few more pieces of bone were taken 
out from his head. - As. far as one can see from. the hospital 
papers, he continuéd to receive. Medioa attention till the 6th 
of Maroh; 1952. "UN 


In the meantine, on the Sth of Décember, 1951, another 
of the Company’ B doctors, -one Dr. J. N. Datta, pronounced 
the respondent. unfit for. farther . service and thereupon he 
was discharged. - hd 
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., It, -must „have been, about that time that the respondent, 
began to think that the Compensation he hadereceived WA, 
not adequate and ‘that he was entitled to a further amount, e 
There ia on the record'a certificate’ granted by Dr. Manmatha 
Nath^Pal «on. the- 17th ` March, 1952, as.respecta the nature 
of.the:-injuries received. by: the , respondent on thee 5th: 
January, | 1951. What caused that certifioate to be issued 
on the 17th of March, has not been made clear. but it is 
reasonable to presume that ‘something’ made it necessary to ar- 
certain and place on record the nature of the persona] injuries: 
suffered by the wore 88 they were on the date of the 
ado meee SU RIA S yono dH 


accident.” ` 


ptg ers PM MEA C er EQ 2 OU ay oe ae es eer em EES 
On the Ist: of May. -1952, the respondent- made the 
application -out of which the present appegl. arises, In that 
application he recited .the. accident -and also , admitted that 
he had. -already received a sum. of. Rs, ,1357/- under an. 
agreement, but he. went. on to say that the disability had 
since , been. aggravated | and, therefore, he wab filing a fresh 
claim ‘for. aggravation’. " The fresh, claim was & claim for'a 
lampsum payment .of Re, 4200. less Re. 1857]: which 
he admitted. 'to have ' received and, therefore, a net sum 
of Rs, 2 8431. . "The amount was claimed on the basis that 
the’ monthly: wages of ius drag had been Rs ES pu 
P dE Treo l s » E ai g a 

‘By: their written’ statement field on the 2nd of July: 1952, 
the appellant’ Company’ denied that' there. - had... been ‘any 
aggravation ‘of the-~disability since the. agreement; They 
alao claimed that the respondent should: be further examined: 
by a doctor “and” that-he should be-directed to report to the’ 
company for the purpose of such examination. A further’ 
caso, Mace .by ape Company, was. that” thie repoa danti had: 


-sser 


amseseed at & loss of 60%, per ‘cent of the earning éapacity by 
agreement between the parties and the yespondent had 
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received .' payment of the ‘compensation - agreed to. Since, 
eccording to the Company, there had' been no subsequent 
eaggravation. of the’ physical condition of .the respondent, 
it was pleaded that he, was not entitled to any further 
compensation. The average monthly wages of the respon- 
dent were stated to have been. not Rs.,100 /- as claimed 
by the respondent, but only Rs. 58/8/1. 


It is important to note that it was not one of the 
Company's contentions-‘that‘even assuming that there had been 
a aggravation of the-physical condition of the respondent 
and an inoredse: of his disability, he. was still not entitled, 
‘under the Act to maintain‘a second application, 


It appears that after the respondent application bad 


been filed, he waseaxaniined by two ‘doctors. One of them 


was the same Dr. Anklesaria who examined him for the second 
time on'the 25th of July; 1952. Earlier,on’ the 6th of June, 1952, 
the respondent: was examjned. by Led of his’ own choice 
one Dr. Satinath BE ^. l 

In his -— certificato, Dr. Anki stated ‘that he 
found the respondent’s condition to. be exactly the same as it 
had, been at the time of the firat examination and that it had 
not deteriorated in any way. According to the doctor, the 
disablement was still such as entailed a loss of 60% of the 
respondent's earning capacity. The certificate states further 
that the respondent was ‘fit for ordinary work. The complaints 
made by: him were described as “absolutely inconsistent with 


- neuralgical' examination” and the respondent himself was 


described as ‘‘stubbonrly uncooperative.” = 


Dr., Satinath Banerjee's certificate gave an account of the 
condition of respondent's body as found by him on clinical 
examination. The details are such as make ones flesh creep. 
Aocording to the certificato, there was evidence of deterioration 


particulary of the head injuries and. the then loss of caning 
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i Dr. ‘Datta gave his certificate. 
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capacity was permanent and total. The certificate ndted 
that the patient- could .not open his mouthfully, noy speak, 


well, nor chew his- food: well, that there was obstruction: of e 


the ‘nostrils on ‘account of the fracture -of the nasal bone, 
that-the patient suffered from insomonia ‘and complained 
of headache and’ that even his gat | nad become distfirbed: 
and looked incordinated, a a 


owe Po] 


Both the: ‘odors ne Eden in Court. , Dr Satinath. 
Banerjee frankly.. admitted that: he had not been® supplied 
with any. material .whérefrom he. could gather what’ the 


condition of the. respondent had been in July 1951. He’ 


however. ‘added | that, if in July 1951, he found the patient's 
condition to have been as it was then, he would have; „assessed, 


. the disability at 100 percent for the he injury alone. Dr. 


Anklesaria adhered , to his opinion that the respondent had 
not . sustained: any permanent , disability in excess of the 6!) 
percent originally assessed and. that. there had been no 
aggravation or deterioration, While admitting that, thé 
réspondent could ‘not’: open hia jaws fully nor talk nor eat. 
properly,’ the doctor asserted: that even then he could amy 
loads of the weight of two or two and: ^ balf maunds. es 


t- 
P 


+ ot, 


It ds only — to refer to ‘the medical opinion of 
another. of. the company’s doctors, Dr, Manmatha Nath Pal, 
whom .I have already mentioned, He said nothing with 


E = 


MEA 
v. 


regard to the extent of, the. disability at the time of the db = 2 


original injury, although hia. certificate states what. ‘he. 


injuries. were. But he has stated that as regards the . 


petitioner’ 8 unfitness ‘for work on account of his head injury, 
he is of the same view as Dr, J, N. Datta expressed on the 
8th of. December, 1951. This opiniori obviously ‘relates “to 
the respondent's. physical | condition | on ‘the date on which 
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5 ge The learned commissioner PER -the ‘evidence of the 


doctors ` ag- also the documentary “evidence placed: ‘before him | 


: antl oame'to the conclusion that there had'been an Mision. 
of; the injuries, < increasing the disability. from : loss of 60 
. percent of ‘the earning capacity to"100 percent of euch loas, 
Having. come: to that’ - finding,- ‘the’. learned ~ ‘commissioner 
LE proceeded to’ make. an award for Ra. 25 .200/- leas Ra. 1522]. 
already paid, that it -is to say for: farther “net amount of 
..Ra: -1008/-". It is against that. decision - that the company 
T have preferred the present anpeals” Doai 


ja ^ Do 0. f$ Rude, i 


E On behalf of the 'appéllant two, points were urged before 
us - by Mr, “Sanyal. | . He contended , that - -there had. been no 
aggravation’ at" "all. of the i injury suffered, | by ‘the respondent 
and’ that he learned cominissioher's | finding. to the contrary 

5 was based. én. no 'SVthence or^ ‘rather ` was. against: ‘the tenor 


is 
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of the. evidence. before him. It was contended in ‘the second | 


. place that. even assuming shat there had been’ an aggravation 
of the injury since the agreement, the respondent was still 
. not entitled. in law to” mamitan a second eel, for 
rn "E - 


t c > d - ? 


d de sedms | to me that: the -company’s first contention i is 
anseéeed by the olear facts of, the oase., - I shall refer presently 
ES ‘to the’: very ingenious otiticigm inade“by Mr. Sanyal of the 
-judgment : :of the learned commissioner but there are certain 
facts whioh ' stare one in ‘the face and against which it is 
-iseless for’, the oómpany to contend. The conipany, it 
Bt. should be remembered, are not Baying. that the conipensatión 
V páid:. ion ‘the basis . of a 60: percent , loss ‘of ‘the earning 
Capacity | was ‘inadequate. “Their case is’ that the ‘disability 
Was . correctly: assessed "and. "has reinained at what it waa 
ab. the : tine of' the “agreement. But leaving speculation 

^ ‘aside, it is a faot that after the agreement had been, executed, ` 
» the, respondent: waa allowed to. rejoin, service ander the 
g v company and he in faot veered. wages. iti is thuis, clear that 
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Civil on ‘the 25th- of July, 1951, “when he rejoined his duties ‘aftel 
]955- - the accident, his earning -capacity "had not: totally, dis- 
nem uus * appeared and the company ‘treated him, and treated. with 
v.  .. him, on that basis, Subsequently; however, on 8th Deceniber,, E 
Chouthi; . 1951, one.of,tlie doctors -of the company come to form thé 
"PB. ~- opinion that. tha, respondent had, become unfit for further 


 Chakrasarttl,0.J. service and acting on that opinion, thè company- discharged 
| the respondent, It is: thus -clear that it was ‘only on 8th 
. December 19651, that, according to the -company’s own. 
: dootors, the total oiia pp arange of - the M pone nig earning 
capacity first occurred. RE t o7 wq. 


r 


i The facte. I have recited make it ee clear, ihat > 
o> .. there was in fact no total loss of tha «arning capaeity by 
`- or immediately. after the accident and the respondent earned, 
E wages from the ` company themselves „èf to that one adds 
, the further fact thát on Sth December 1951, the company 
g oe refused to keep, the respondent. any longer , in their service 
^" ' on the ground that he was no longerfit, the conelüsion 
2 becomes inevitable that some’ ‘earning capacity remained i in 
2 te the ‘respondent after ` the accident, his loss, being æt that- 
| ' time only .60 percent, - -and that the earning capacity so 
surviving .the accident was: lost’ by him on or about 8th ES 
December 1951, when he i beeame total, E À, TN 


^ s ' As Mr. Mukherjee, appearing for the Eu reminded . 

. — , W, ‘the - disability contemplated. by the Act: waa disability in 

relation. to the: earning capacity 'and the physical- condition 

4 comes in. only so far as the earning , capacity is effected 

thereby. On the facts established by the company’s own 

gu conduct da also by the evidence called by themselves, there 

L e g ean: be. ,no manner of donbt that the personal ` injury 

a | suffered by the respondent had, in fact, . become aggravated 

UA Ed after the date of the agreement. and that the disability 

; . ' . inereased. from. 60 , peroent loss, of the earning san to 
- total loss.  '. M" | ae | 
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V, U would now refer to the ingenious andem advanced by 
Mr.. Sanyal, on. behalf of the company. , He contended that 
ethe evidenc& in his case consisted in. the opinion of medical 
* men and that it was quite pószible that on . precisely the same 


, physical condition of a particular workman, one doctor 


would say that the loss of earning capacity Bhould be assessed 
at 60 percent and another would say that such loss should 
-be assessed as total, Mr- : Sanyal's. point. was, that, in the 
first- place, what the doctors. on: whom the respondent was 
relying had said was that on 8th December 1951, or thereafter 
his condftion was such that there was no longer any earning 
oapaoity left in him. l l 

: The assessment: of the disability aB onor about 10th July 
1951, had been 60 per cent. * But the same physical, condition 


| which had evoked the medical opinion expressed on , 8th 


December 1951 or subsequently, might have existed in July 
1951. &nd might have caused anothgr doctor to say that the 
disability was -only 60 per cent.- Mr. . Sanyal partioularly 
réminded us that the respondent's own doctor had not seen 
him, in July, 1851 and had not been supplied with materials 
‘about, his physical condition at that time, The only dootor 


d l who ‘had - Been . the: respondent at both _ points - of time was 


Dre Anhlesaria and, his. opinion was that the respondent's 
physical POUR had not deteriorated. 


Iam not quite sure if Mr. eet realised the effect of 
what he was saying. A contention that the : respondent’ B 
physical condition- had not deteriorated can ‘have two 
meanings. `- One meaning would be that the physical condition 


, had in fact remained the same and that the disability eaused 


«by auch condition had been correctly assessed at the time the 
, agreement had been entered into; ` The other meaning would 
be that the easeasment of the disability was no true criterion of 


what the / physital condition really was and it was quite 


. possible. that the same phy een condition as seen eit a 
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Civil- whioh, in fact, involved. -& endl, disability, dad. NES "existed et I 
1955- ., » the earlier point of time, but -the. disabilify had ‘then. bee - ; 
| ~ [ ,;- assessed by’ another doctor. or another agency at the: lower * Ld ut 
E dn n : x : percentage. - Mere differenos between the desability as asaceaed |. » 
Chouthi, ` _ at different. pointe, of time by’ differént doofors ` ‘would not; 
071! pRB: . " therefore, be conclusive evidénce -that’ there hed been any l 


il dd J. change of the physical condition. -I have already’: disposed of 
the contention of Mr.,; Sanyal in the first of the two meanings `, 
^' 5 ^ '  YVfotmiulated, I have held that'ónrthe Faote-it'.wàs “olear 
d. "beyond any vestige of doubt’ that the physical ; ‘oondition. of - 
: | ^. the respondent had : not remained stationary But had 
» ' *'  .,deteriofated. In its second meaning, the: contention. of Mr. ° 
Sanyal seems to me the land his clients in serious diffculty. 
| "The company cannot throw - ‘overboard their . Own: doctors’: o, 
D aS ,namely, ‘Dri Manmatha Nath ‘Pat and Dr. J. N. Dátt& '' a. 
je ; di Their ópinion was that at least on thé 8th <P December, 1951; 
i | the: respondent was not- fit for service, . If the company’s * 
| .contention-. be that. the same might have icon the condition 
o o of the” respondent,” in July; 1951, ‘although the disability `! 
` Was. &asesbed. „át 60 par cent, ' then” ‘the position would ‘be 
"that: there ‘had been no adequate assessment of.the’ disabifity |" 
is ‘and that the respondent, being ' entitled to compensation on, 
^; the basis of a permanent ‘and ` total- disability, bad yet : c. 
BL accepted an agreement on a basis: of permanenteand partfal? . 
Š . disability. If. such turned Qut to' be the, réal state of the. - 
2 ^ faots, it would: become & serious. question whether section. 17 
: " A2 E. the Aot ‘would not be attracted: and whether the agreement. 
EE l €— would not have, to’ be held- to`- be void on the ground that 
D E Sog the ` ; respondent had. relinguished a “part of his compensation. 
poo SE If Mr. Sanyal’s client still . ‘wanted ‘to: contend that the’ 
TS o second. application would - -not lie, the séhtention would have. l 
to be not that a: second application. did’ riot, lie on. the ground , 
| of aggravation of" the original injury, | but.that it did not lie 


- 


os 1 


M cx M '.- even to correct a mistake whioh had ocourred in the asBess-.; 
5. 770 € 8 ment ‘of. the disability. as it existed, even at’ the date of the - 
Me dd c E ly agreement, As L have pointed out, the. ‘plain / cage made AES 
l ` zo ar ak y ae EE e ' ` 
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before the Commissioner by the- ee was that there oe 
had: been ng aggravation -of the injury in fact, and the only 1955 
“legal argument urged before us was that no second application Angus C Co. Ltd. 
en the ground of aggravation was maintainable. The other OY 


possible contention which I mentioned just now, would not 
savail, the Company in the least, because in the first place P. B. 

the case was never .plaoed' on that basis and in ‘the second ONERE AVATARS 
^ place it , would bring the ‘company face’ to face with 

section 17, . `. on ee en 


1 A t 


I have said so much only to dispose of tho criticism made 
by -Mr..Sanyal of the judgment of the learned Commissioner. 
Whatever elee may be said of it, the léarned Commiasioner 
was certainly right in saying ‘that. the’ evidence of Mr. 

Anklesaria was contradicted’ by that of Dr. Manmatha Nath 
Pal. -Dr. AnklesfiMe, . speaking on the 25th July, 1952, said : 
that the, respondent’s disability .waa still 60 per. cent, . but 
Dr. Manmatha: Nath Pal, speaking as of the. 8th of 
. December, 1951, ‘said that as to the respondent’s condition 
even as on ‘that date, he thought in agreement with Dr. 

. J. N. Datta that the disability was total, Iam accordingly 
of. opinion that the first contention of Mr. Sanval fails, 

. elhe segond contention is a ` ‘pure contention of law, 

l having cortsidered the sections of- the: Act, I have come to 


the reluctant and regretfal conclusion that it must be 
accepted, 


The general’ provision relating: to the employer's liability 
"for compensation is’ contained in section 3 of the Act. It 
says, that if personal injurv is cased to a workman by 

. accident arising out of and in the courae of employment, his 
" employer shall be „liable to pay compensation i in accordance 
` with the provisions of: Ohapter I of the Act; Two methods 
| are prescribed by the Aot fof the asseasment of compeheation, 


one ‘of them being the niethod of agreement and the other : 
" the "method of, award by -a commission, The Act does not 
m . 
e: } 
a .* e o 
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. dirgetly say in any of its sections that the. parties may: &cktle \ , 


the question about compensation - by agreemeni, but there Er 
is:an indirect. referanice to settlements iby agreement in ‘section, 
3(5)(b) of the ‘Act ‘and: “sections 19(1) and 22(1), both imply. 
that: recourse may. be. had to the method’ of an award by 
the . Commissioner, only. when -the method or ayreément has, 
failed. The only other section. relating. to agreement ‘is 


| 
seotion. 28 which provides -for the "registration ‘of agreements 


and ` also ` empowers ‘tho Registrar: to refuse: registration ,in 
in certain cases But whether the: compensation is fixed by 


an award or~ settled. by ageement, is proved to have suffered 


personal injury by accident in circumstances contemplated , by © 


the Act, he will be entitled to compensation, but such 
compensation shall. be fixed. and. declared once and for all 
. except-in case of temporary disabilities. partial or total. The. 


-1 


procedure presoribed by. the Aot for makiffff an" application for 


. compensation, the provision made for the serving. of notices 


and the; enumeration' of: the. matters to be. considered; ell: 


suggest that. & personal. injury ibvolving: permanent: disable- 
ment: can: 'be- the su pjeot-matter of only. single adjudication...) 3 


` The provision for a^ review ofthe. compensation is ‘contained 


in section 6 of the Aot, ‘but ‘before I refer.to that section, 
it is necessary to: refer to section 4, Section 4 is. concerned - 


i with the amount ; of. compensation and it lava down wha? the 


compensation shall’ respectively be for. the: four kinds of 
disablement. know, to’ Aot, namely, permanent: disablement, 


‘ 


‘total, permanent disablement, partial ; temporary disablement, 


total;. and. temporary: disablement, partial. The case of tem- 


x 


1 
f 


4^ 


porary disablement, whether total or- partial,, is . dealt with: in E 


- elauge' D of the seotion and it „stato that, for -such disablement, 
- -a” half: monthly payment during the, -disablement or during the. 


period of five years, whichever . ig: Bhorter, .Bhall' be made of 7 


--gums computed in certain: ways. by reference: to. the- monthly , 
wages of the „workman: Thése half-monthly ` payments may 


'be' commuted under the, {Provisions of .section:7. of the ‘Act, 


either by agreomenit between thé: partie or, ay án order of ` 


` 
b 
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P O5 MESA The poymente prescribed by clause D of 


section 4. are. however made variable by section 6 which 


provides for a- review: of. auch payments.: The. section says that | 


any half-morithly payment, whether payable. under an agree- 
ment or. under 8an order of a Commissioner, may be reviewed 
by ‘the. Commissioner, on the application of either. party on 
the ground that there hae been.a change in the condition of 


. the workman: and. then sub section (2).of the section provides 


or increased ` SE decreased or ended, or’ if'the accident is found 
to have resulted in a permanent disablement, it. may be con- 


; verted, into a lumpsum, Section 6 thus makes an express 


‘provision for altering ‘the amount once fixed as compensation 
on: the ground of a subsequent change i in the circumstances, 
but by the terms of the section it is limited to half-monthly 
payments which are Prescribed by the Aot for only temporary 
disablement, partial or total.. Besides section 6, there is no 


P. e 
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| that, on such. review, a monthly payment may be continued ; 


other provision in the Act which. empowers the parties to . 


. geek a reopening of .the. ‘question of compensation, whether 


nie by an agreement or determined by an- award. 


"The reason why the. Act- lisi melon an xcu i the 
case of temporary disablement appears to me to be plain. 


Fh@ disablement being temporary, is normally bound or due - 


EE disappear, or it may be that it will grow worse and be 


aggravated into & permanent disability; but whether or not 
the subsequent’ development be for the, better or for the 
worse, the disablement is, for the time being of a temporary 
character and since it is temporary, provision for future 
adjustment: is’ obviously called. for. Since the compensation 
is. to be paid for the disablement, , there will be no reason to 
pay, it when the disablement has ceased or, again, since 
compensation ` is payable for. the disablement as it is at the 
time the' compensation: is fixed, .there, is no reason' why the 
full amount: should: continue -to* be paid, .althongh the 


` disablement , diminishes and the earning Fepacny i8 correg- 
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n Givi, pondingly restored. ‘Looking at, the Mm the Sther 


1955 point of view, since the compensation is originally assessed op 
Angus Co. Ltd. , the’ basis of a temporary disablement, there is no reason why 
NS ins "the! figure - so assessed should be’ maintained, - even if the 
bumi “disablement . worsens and deteriorates into EN permanent 
.P.B. -` , digabi lity. : The: Aot, theréfore;, for resons which ite is not 


Chakravartti o3. difficult to see, has made provision for subsequent adjustments 
z 'ol "on lialf-montbly" payments, firét assessed as compensation for 
QUSS D gw temporary disablement. ' Tho: case of ‘permanent disablement 
Ta, F |. o d8 plainly different. The disablement being already a petmanent. 
ite aS one at the date when the compensation is assesséd,, it&-entire . 
(5. ^ + "mange is before the parties and ‘there can be no reason to: make 
~ o. . 75 + provision for future adjüstmerit, at least in the case of total 
- disablement.. In tho Case of, partial disalement:as well, if it 
p is of à ‘permanent  oharaotér; "the agsesagent is made on the - 

< P basis, of.. the disablement as it ig and on the further basis that 

> eS jt da permanent, namely, will remain what it i is and, therefore, 
l 7 jt becomes equally "unneessary , to make provision for fature 
` adjustment. I have tried to give a, reason for the distinction 
J made by the Act between permanent ‘and temporary disable- 
ments; but it is really not necessary to do 80. ‘If the-Act has 
5g not provided for & reopening of ‘the. question of compensation 
7 with respect to cases of permanent disablement, no rgcond | 
application. on ‘the groand of aggravation of ‘an injury or 

j | , disablement . ,can be maintainable, whatever reasons the 
a: | "Legislature might , have had jn making the ‘distinction and 
7 irrespeotive, of whether those reasons one good urbad ^; ^ 


- Mr Mnkhérjee- -who appears’ for the respondent invited us to 

` “hold on the basis of certain. other sections that the, Aot; did 
"contemplate successive applications i in oases where there was a 
‘- progressive deterioration. of the earning capacity. ‘He: referred 
“in the first inatance, to seotion 1T of which I am unable to . 
We Bee any relevanoy. That, section prevents a workman from 
"E NE ‘contacting: himself out of his Tights and .says-that any 
ae "agreement by which a -workman® relinquishes. any. right. or 


M! )€* 
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mpensation from the employer shall, be null and void. 
bviously, the section contemplates relinquishment of such 
compensation as the workman is entitled to at the time, 
beoause unless there is a present right in him to claim such 
compensation, there can be no relinquishement of it. The 


section, therefore, cannot and does not contemplate a right to | 
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cireumstances of the workman’s physical condition, , Section 
17, therefore, seems to me to be nothing to Mr. Mukherjee’ 8 
purpose. Equally in appropriate were his references to seotions 
19 and 22, ‘because they only presu ppose that prior recourse to 
a Commissioner for the purpose of obtaining an award,. . there 
must be an attempt at a settlement by agreement and that the. 
application to the Commissioner for an award must state which 
of the matters in issue between the partias have been agreed to 
and which have not been. "Iam unable tO see how either of. 
those sections indicates that a second &pplication on the ground 
of aggravation of the disability’ iB maintainable. | Mr, 
Mukherjee however, relied chiefly « on the language of two of 
the forms prescribed by rule 48 of the Rules framed under the 
Act- l'orms K and L. Form K is the form for the memoran- 
dum lof ‘agreement with respect of compensation’ for injury 


resulting in: temporary disablement. Form ‘L'is-the form for a ` 


similar memorendum of agreement relating to’ compensation for 
injury * resultifig -in' permenent disablement: Mr. ‘Mukherjee ' 
pointed’ out’ that the’ compensation ‘contemplated by form K was ' 


“in respect of-all disablement of a temporary natute à arising out | 


of the said' accident; whether -now or hereafter ” ‘to' become 
manifest.” In‘ striking contrast, according to Mr. ‘Mukherjee, 
was Form L which contemplated compensation “in ‘respect of 
the disablement stated above'and’ all: disablement’ iow" mani- 


fest”! The point in Mr ' Mukherjees contention ‘was that since 
the words ‘thereafter to become manife: t" did nob i oculi in Form 


L which related to agreeménts' as to  coinpénsation for perma- , 
nents disablement,- such ' &greonienta ` húst be’ ‘taken to be ' 
limitéd tó disablernent’ "mnapifest at the timè, ‘but not: exten-' 


ding 'to'disabloment: ‘which might become arator in future, 


It was cogtended that in theroase of a permenent disablement, 
disablement which might Become “manifest in future had been 
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deliberately omitted from Form L and such omission implied 
that the agreement was not intended .to cover further and 


future disablement for which the workman was left free tQ 
| 


claim further compensation. e 


The argument of Mr. Mukherjee will not bear examing- 


tion, but before i examine it; I should like to refer to the next ' 


form prescribed by the Rules form M: That form also is 4 form 
for a meinorandum of agreement as to compensation for injury 
resulting in temporary disablement. But the distinction 
between Form K and Form: M ij that while *Forn K js 
applicable to oases ofa luinpsum payment, Farm ` M is 
applicable to cases of half monthly payment, The stipulation 
in Form M is as follows, 


“This agreement is subject to ihe ‘condition that the. 
amount ofthe half monthly, payments may be varied in 
accordance with the provisions of the said tt on acconnt, of 


an alteration in the earnings of the said workman during dis-. " 


ablement, It is further stipulated that all rights of commut- 


ation ‘under Seo. 7 of the said Act. are uneffected by this 


agreement, * 


It-appears to me » that the true scope and inteni of the, tres 
forms will appear more clearly, if we compare first form K and.- 
M. Form K settles the whole claim for injury resulting in, . 


temporary disablement by the receipt of a lumptum amobnt. 


Naturally, such an, agreement excludes future _adjustments, 
provided for i in section. 6 of the Act, but since, future adjust- 
ments on account of a change in the ciroumstances,are con-* 


template by the Act, it was necéssary to say that the agree-, 


ment was in full settlement of all and, every claim in respect 


of disablement arising out of the. accident, whether then . 


manifest or whether it become manifest in future. 
A full settlement by the payment and‘ receipt of, a 


lumpsum naturally excludes, a reopening of. the question : 


in future and itis necessary to include in such a settlement 
disablement which, may become , manifest in future, because, 
but for such inelusion in the agrément itself, future adjust- 
ment ‘under, section 6 of the Aot would nof be excluded and 
therefore ‘the object of the settlement would fail. Far differ- 
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"ent/ is the ‘position under Form `M. Thé agreement there Civil | 





contemplated i 18 an agreement for the payment of half monthly 1955 
payments and,it. expressly provides for variation -in future as 
contemplated by section 6 as'al«so éommutation as oon templat- 
ed by : section 7 and the only matter agreed | to which one can - Chouthi 
: see is the. ‘matter of the, amount: of the monthly payment. E 
Coming now to form L, it is true’ that’ it: speaks’ of only “all Chak rava tti, C.J. 
disablement | now, manifest”, but it was not necessary to BAY 
anything, more or to refer. to disablement: ‘hereafter to become 
manifest! 4 because i in:. the . ease^ of: . permanent ‘disablement, : 
there: ngs ‘section like‘ section 6 and there is no possibility _ 
of' future adjustments,,, which . require to be excluded by an 
express; provision made in the: agreement itself. The.ommis- 
sion: of the words “hereafter to-become'manifést’”” ‘in Form: L 
does not, -thereforé, suggsst ‘that’ disablement which, may 
become manifest ir in fature is excluded from the purview of the . 
agreement and it is left open to the workman. to. claim further 
compensation, in. future. should. «uch "manifestations occur 
In mv view: the forms: relied on by Mr. ‘Mukherjee do mot ` lend 


ae , 059a i, ED } 
him ‘any’ Assistance. T = 
t 1 


l have dealt textually with? ihe: textual-argument of Mr. 
Mukherjee; based on the forms, but/'the short! answer -to his 
contention iis ‘thin, if an Xot, itge olf has not given. & right &uch 
right oannot b be. oreated, by a form prescribed by the rules. T 


‘It was P cónteti ed by Mr Mukherjee that if the Act 
did hot expressly, authorine a second. Application. on, the ground 
of an aggravation. Of thes injury and i increase, of the disability, 
there was-at least no’ bar which’ excluded such application. The 
answer to; that, ‘argument is that an ‘application . for compensa- 
tion under the. "Workmen' 8 ‘Compensation Act. i is. not: an appli- 
cation “ander ‘thes ` general alaw, Ubut/ am! Spp 
a‘ special: statute, No "application | under a 
statute oan be made unless the. right to make auch &n applica- 
tion has ‘been ; given, by. '"suoh | statute , itself. The: right under 
the ‘Workmen's: ; Compensation Act pia not something like the 
common law right to: damages.’ 'It/is a ‘creature of the Aet. 
itself and can be élaimed only in the manner and to the extent 
that the* Act prescribes and permits. hue 3 


Angus Co. Ltd. 
V 





parus TEST de ‘yt uud la 2 


‘special 


r E 
LI 
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Civil It is not impossible that when a personal injury suff. red . 
— by a workman is assessed for the purpose of compensation, 4 
19559 — some mistake should be made, nor 18 it smpossible that even 


a permanent disablement, when itis partial; may edeteriorate 





Angus Go. Ltd In the c1se.of permanent disablement, of a total character, the © 
Chouthi question perhaps does not arise, because the limit has been. ° 
reached and all the disabilities having occured, there is no’ . 
PB further disability to occur in the future. Butitis conceivable 


Chakranartti,C.J. that in the, case of a permanent disability of a partial charaeter, 

. there may be an aggravation. Why the Legislature has made 
no provision ‘for such cases, it is not for us to say. Itmay 
have been thought that it would be quite impossible to work, 
the Act if successive applications made at different points of. 
time during the remainder of the workman’s life were to be 
permitted and it was to be decided exch time wRether an 
aggravation hnd occured and if it had occured, whethér it was 
an aggravation of the injury itself as such or whether the 
deterioration had been occasioned by the operation.of external - 
causes. We are, however, not. concerned with questions of . 
legislative policy and our sole function is to interpret the. 
Act as we find it. i E da o 

For the reasons’ I have given, the Act does not in any View 
provide for a.second aplication for. further compensation on 
the ground of.an ageravation ofa, permanent disability for, 
which compensation has once been fixed and declared, 
either by settlement er by an award. The second contention 
urged by Mr. Sanyal must, therefore, succeed.- 


: e 

In the result this. appealis allowed, .the Judgment and 
order of the learned Commissioner are set aside and the 
application made by the respondent is dismissed. Since 
however, the point on which the appeal succeeds wag not taNor» 
in the Court below, the appellants well not be entitled to any 
costs We further think thatsince, if this point had been 
taken in proper time, the further proceédihgs by way of an 
appeal might not have' taken place and: the respondent may 
have been involved in these, :proceedings by the omission of 
the appellants to take the point be should not b: asked to 
refund the sum of Rs. 200/- which he has already withdrawn 
by our'order, passed on the 22nd: July 1954 in the conneoted 
Rule... To that decision. Mr, Sanyal - agrees and he -says tha: ^ 
there is no chance of recovering it from the respondent in any . 
event, EL "NN | 

In 'the result, the appeal is allowed but without costs and 
subject to the 'eóndition that’ the ‘respondent shall nat be 
required to refund the ‘sum -of Rs’ 200/- withdrawn ‘by him 
by our. order dated the 22nd of July, 1964. eh oe 
Lahiri, J :— . E. x a2 

e 


I agree, Eo doa pedes $ 


Appeal] allowed 


9 ,. -* 
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ORIGINAL CIVIL 
Before Mr. Justice G.K Mitter 


. . NEW CHURULIA COAL CO. LTD. 


j v. 


UNION OF INDIA.* 


The Government of India Act, 1935, Sec. 175(3) —T ke Constitution of 
India, Art 299(1)—Indian Contract Act, Sec. 65—W kether cause of action 
under Sec, 65 of Indian Contract Act can exist side by sede. with cause of 
action under the Contract tiself—What the plaintiff must prove yn. order to 
gel relief under Sec, 65—-Civil Procedure Code, Sec, 80—Entertasming a 
case not to be found é tn pleadings deprecated, 


Art 299(1) of the Constitution of India is in terms practically identical 
with Sec. 175(3) of the Government of India Act 1935. So far asthe 
Calcutta High Court is concerned, it has come to be accepted almost univer- 
sally that an agreement, to which the Union of India is alleged to bea 

party, is void if it does not comply with the requirements of Sec, 175(3) 
of the Government of India Act, 1935. 


=- 


' The question neat arises as w whether the plaintiff company can be 
given relief väder the próvisions ót Sec. 65 ofthe Indian Contract’ Act. 
The p]aint was on the footing that there was a good and valid contract 
between the partiés and that the defendant fad coniinitted breach thereof. 
The defendant was asked to refund the pyrchase price and expenses 
incurred. The plea under Sec. ‘65 of the ‘Indian Contract Act, now put 
fowwafd, is wholly inconsistent with the above case made in the plaint, The 
right claimed under the contract disappears, “The two rights cannot 
co-exist. The obligation to pay compensation or to restore the benefit 
received under a void contract is completady “different -frońå that under the 
agreement itself. The cause of action under Sec. 65 cannot exist side by 
side with the cause of action under the contract itself, - 

Buc adig a case not to be found in- the pleadings i is a procedure 
which the Judicial Committee has strongly deprecated i in many cases. In 
this case no ap lication was made for leave to amend the plaint. It was 

Jrobably sold done deliberately i in ‘order to avoid. the objection which might 

c taken by-the defetidant on the ground of Sec. 80 of Civil Procedure Code. 

Bat Séc:"'80 is! Neon) and. mandatory and admits is no limitations or 


t ks a ben i i ^1 
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exceptions. The plaintiff company, therefore, eannot excuse itself for not 
having served notice under Sec. 80 with respect to the new and altered 
cause of action under See, 65 of the Indian Contract Act. 
z ^ 
The trial of the issue as to whether relief can be given under Sec. 65 of 
the Indian Contract Act necessarily involves a trial 8f the questionsof 
fact as to when the agreement was discovered to be void, who made the 
discovery. and how the discovery was made. All these elements about the 
discovery, ate singularly lacking in the testimony of plaintiff's witness in 
this case. If, nevertheless, the testimony could be accepted and it {could be 
‘held on the basis thereof that the agreement was discovered to be void on 
the date mentioned by the witness, a new cause of action ought to be 
deemed to have arisen to the plaintiff on that date and this new cause of 
action ought to from the SURIech matter of a separate ed 


The date of ro ES an etceuent being void is material for the 
purpose of computation of the period of limitation In the absence of 
special circumstances, the date of the agreement itself ought to be regarded 
as the date when the agreement is discovered to be void. 


Suit for compensation for breach of contract and in the 
' alternative for restoration of advantages received under an 
agreement discovered to be void. 


The material facts will appear from the Judgment. l 
Subimal Roy with Amiya Basu for the Plaintiff. * 


"e P. Kar, Senior Central Govt. Counsel, with S. P. 
Mitter, Junior Central Govt. Counsel for the Defendant, Union 
of India. 


The judgment of the Court was as follows :— 


G. K. MITTER J. : This is a suit for recovery of a sum of 
Rs. 35,509-12-, alternatively for an enquiry into damages 
suffered by the plaintiff, for interest and costs. ` 


+ 


The plaintif is a Company with its registered office at 
No. 8, Lyons Range, Calcutta, in the year 1946 it was in need 
‘of boilers which were then very much in short. supply. In 
order to help Colliery companies and others who were in 
need of boilers the Government of India started importing 
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second hand boilers from the United Kingdom and alloting 
them to such persons. One suck boiler being & Lankashire 
boiler was alloted to the plaintiff. On arrival in India and 
delivery to the plaintiff the boiler was -found defective. 
Repairs were undertaken and effected on it. The plaintiff's 
qase is that even with the repairs the boiler is not what it had 
contracted for. According to the plaintiff the defendant had 
undertaken to supply a boiler with a working pressure of 
150 Ibseper square inch büt'even after the repairs the ‘boiler 
-was found to be incapable of developing more than a pressure 
of 109. lbs per square inch and it was not therefore what the 
plaintiff had burgained for, being wholly unfit for the plain- 
tiffs use. The plaintiff called upon the defendant to take 
the boiler back and refund the money paid but this the 
defendant refused to do. . Hence this suit. 


The plaint proceeds on the basis that there was a contract 
between the parties entered into by the plaintiff through its 
Managing Agents Messrs. Business Development Ltd. of No. 
8, Lyons Range, Calcutta and by the ‘defendant through the 
Assistant Coal Commissioner (HQ), Departmerit of Industries 
and Supplies, Government ef India of No. 1 Council House 
Street, Calcutta. The plaintiff alleges that. the defendant's 
said officer, was duly authorised to act on its behalf.and in 
fact had so acted in the matter of the agreement to sell to- the 

plaintiff a second hand Lankashire boiler by John Thompson 
.3Q' xp9?-3? dish ended type, working pressure 150 Ibs. per 
square inch, manufactured in the year 1920,. complete with 
fittings, mounting and firebars as per description contained 
in the specification given in the letter of the Assistant Coal 


Commissioner dated the 18th January, 1946. The plaintiff's . 


-case is, that the bargain was entered into on the basis of 
representations and terms contained therein. The plaintiff 
= alleges that at the time of placing the orders it informed the 
- Assistant Coal Commissioner that the boiler was required 
for the purpose of being- installed’ in its Churulia: Colliery. 
The-price fixed was Rs. 34,000]. and was in terms of the 
plaint paid-to the defendant by a cheque drawn in favouf of 
.the.Controller of Coal.Acceunts.: In May 1946 the plaintiff 
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obtained delivery of a Lankashire boiler which was found 
damaged in parts and was submitted for test by the Chief 
Inspector of Boilers, Bengal. Certain repairs thereto were 
advised by the said Inspector of Boilers. For some months 
there was correspondence between the partieseas to, whether 


‘any, and if so, what repairs should be effected and on the 


27th March 1947 the Assistant Coal Commissioner suggested 
certain repairs to be carried out, the cost thereof to be borne 
by, the parties in certain proportions These repairse appear 
to have taken a long time. Even thereafter the boiler dccor- 
ding to the plaintiff could only develop a pressure of 109 lbs. 
per square inch. The plaintiff alleges that on the 5th July 
1949 it informed the Assistant Coal Commissioneg that it had. . 


rejected the said boiler and called upon him to take thé same 


back and refund the price paid. Particulars of the plaintiff's 

claim are given in paragraph 13 of the plaint which includes 
Rs. 34,000/- being the price of the said boiler, Rs. 64-11- being 
the Railway freight paid by the plaintiff, Rs. 325. 1- being the 
handling and unloading charges and Rs. 820/- being the cost 


of repairs. 


According to the plaint the cause of action for this suit 
arose in or about June 1949 when failure of consideration 
occurred by reason of the boiler being certified to have a 
working pressure of 109 lbs per square inch only necessita- 
ting the rejection of a boiler. By letter dated the 8th Septem- 
ber 1949 the plaintiff caused notice to be served on the tefen- 
dant under section 80 of the Code of Civil Proceduré and 


instituted this suit on the 7th February 1950. 


The first point taken in the written statement is thàt the 
contract referred to in the plaint did not comply with the 
provisions of sec. 175(3) of the Government of India Act 
1935, and as such was void and unenforceable: Without 
waiving the said defence the defendant fürther contends that 


the working pressure of 150 Ibs. per sq. inch mentioned.in 


the letter of the 18th January 1946 was according to tlie test 
certificate of Vulcan Boiler and General Insurance Co. Ltd. 


‘and that the défendant had never. given any guafantee Or 
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entered into any condition that the said pressure would be 
‘sanctioned under the Indian Boiler Regulations. The further 


defence taken is that the greater part of the damage if 


any, to the boiler had-occured in rail transit from Calcutta 
to¢he destination station Churulia and us such the defendant 
. was not liable for the same.. The defendant further denies 
the'right of the plaintiff to return the boiler or to ask for 
refund of the price, freight and handling charges. It is sub- 
mitted that there was no failure of consideration in about June 
1949 or at any other date and it is also contended that the 
right, if any, of the plaintiff to reject the boiler came to an 
end in June 1946, i.e. within a reasonable time after the deli- 
very of the boiler to the plaintiff in May 1946. 


A brief containing all documents disclosed by both the 
patties was prepared for the use of this Court by consent 
of Counsel on both sides orily the common documents there- 
in were marked as exhibits. The first of such documents is a 
circular letter dated the 18th January, 1946 issued over the 
signature of the Assistant Coal Conimiissioner;' stating that 
negotiations to procure a limited number of second hand 
Lancashire boilers from the United Kingdom had been con- 
cluded ¿and definite news regarding the shipment of the 
boilers had been obtained. It was:also mentioned that the 
boilers had all beeri thoroughly overhauled and tested and a 
list pf she boileps with details of each type and price was 
giver as annexure to the’ letter. The specification given at 
the foot of the letter is as. follows ies 


“3 Lancashire boilers by John Thompson 30° x 9-3” dish 
ended type, working pressure 150 Ibs. per ‘sq. inch date of 
manufacture 1920, complete with fittings, mountirig and 
firebats.””  After'some correspondence which do nót form 
part of the admitted brief there is a letter dated the 9th April 
1946 Written by the Assistant Géal Commissioner tö the 
plaintiff's Managing Agents informing them that a second 
hand Laücashire boiler which was coming from the U. K. had 
been -allotted to thé addressee for installation at Churulia 
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Gallier and the approximate price thereof was Rs. 34 000/-. 

The addressee was further required .to send a cheque for the 
amount made out in favour of the Controller.of Coal accou- 
nts. Plaintiff’s letter dated the 25th April 1946 shows that 
the cheque was-sent to Assistant Coal Commissioner on that 
day. The railway receipt of the consignment was sent by «he 
Coal Commissioner to the plaintiff's Managing Agents as an 


. enclosure to the letter of the 27th May-1946. Thereafter the | 


boiler was taken delivery of: by the plaintiff an@ certain 


. defects detected,, On the 20th February 1947 the plaintiff 


wrote to the ‘Assistant Coal Commissioner enclosing copies 
of reports on the boiler from the Chief Inspector of Boilers, 
' Bengal, and according to the. plaintiff, thiseshowed the 
unserviceable condition of the boiler. The plaintiff complai- 
. ned that it would be something’ dependable but às the Chief 
Inspector of Boilérs did not approve of it the -plaintif was . 
forced to call:upon the. Assistant Coal Commissioner to 
arrange to take back and refund the value with freight and _ 
handling charges. By letter dated the 21st. February 1947 ` 


-the Assistant Coal Commissioner suggested that.the repairs 


mentioned by the Boiler Inspgctor should be carried ‘out so 
that the boiler could be put into commission. According 
to the writer the damage to theboiler had: oecurred ip transit: 


: from Calcutta and Government was not, liable therefor. This - 
'. was replied to by the plaintiff on the -6th March 1947 to the 


effect that -according to the experts. the damage:to the boiler 
was.extensive and repair ‘work would be very diffucult and 


` inthe circumstances the defendant should give instructions 


for disposal.of the boiler. On the 27th March 1947 the 
Assistant . Coal Commissioner wrote to the plaintiff that the 
„question of returning the boiler did not arise at that stage as 
it was probably possible to have it repaired: satisfactorily. : It 
.wüs mentioned in that. letter that the damage to-the boiler 
was of- two-fold nature (1) damage -due to the cracks and 
broken rivets and- (2) damage caused. by the cuckled. front 
and plate. , Tt was suggested-.that the damage of the first kind 
should ius been repaired before the boiler. was shipped . but 
` that, the other damage. must haye been caused in transit after 
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the goods had been put on rail at the docks. , To quote the : 


words of the Assistant Coal Commissioner : "The terms of 
sale were F.O.R. Calcutta and, therefore any repairs necessary 
to repair the buckled eod plate would haveto be on your 
acoeunt. On tite other hand Government is prepared to pay 
for the repairs which should have been carried out in the 
U.K? including the scraping and cleaning of boiler, necessary 
to ascertain the full, extent of the damage". The writer 
thereforé propose to approach the Boiler Inspector. to arrange 
to have the boiler thoroughly repaired and put into two parts 
one on account of repairs which should have been carried 
out in the U.K. and the other on account of damage which 


had occurred in transit from Calcutta, which. would be on 


the plaintiff’s account, By letter dated 30th September 1947 
the Assistant Coal Commissicner enquired of the plaintiff 
again as to whether the proposal mentioned in the letter of 
the 27th March 1947 was-acceptable to the plaintiff. .In reply 
dated the 5th April 1948 the plaintiff stated that since it 
required the boiler very badly it had no choice but to agree 
to the said proposal. i 
Thereafter some repairs were anka ind: on 5th July 
1949 the plaintiff wrote to the . Assistant Coal Commissioner 
"again, stating that according to the decision of the Boiler 
Inspector, the boiler had not the working pressure of 150 Ibs. 


per square’ inch as'was represented by the defendants létter . 


of the 18th Janugry 1946 and on the basis of which represen- 
tation the plaintiff had purchased it.’ The plaintiff added 
"As'the ‘boiler has not the capacity: of 150.1bs. per sq: inch 
itis unfit for use in our colliery”, and further mentioned 
that the boiler would not serve the purpose.for which it had 
been bought and therefore the addressee should take the 
boiler back and refund the money paid by the plaintiff. To 
this there was no satisfactory reply from the said Assistarit 
Coal Commissioner and | the plaintiff caused M/S Mitra & 
Mitra their Attorneys to address. -a letter to the Secretary, 


Department of Industries & Supplies, Government of India, 
New Delhi, setting out all the material facts'and stating that 
the plaintiff intended to’file a suit inst the Government: of 
India for recovery of the s sums xu ds mentioned. 
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Mr. Kar; ledrned Counsel appering for the defendant was 
so sanguiné that the plaint could be thrown out on the 
ground that that there was no subsistihg contract between 
the parties, that he was content to ‘raise the issue only, viz. 
whether the contract pleaded in paragraph 1 ofthe plaint 
was enforceable in view of the provisions of section 175 %3) 
of the Govt. of India Act. Probably realising the indisputa- 
bility of Mr. Kar’s contention Mr: Roy, Counsel for the 
plaintiff said that he would raise a sécond issue as to whe- 
ther the plaintiff was entitled to recover the amount claimed 
in the plaint under the provisions of sec. 65 of the Indian 
Contract Act. Mr. Kar strongly objected to this issue be- 
ing raised and he argued that there was no ffundation for 
itin the plaint snd morever the issue involved determina- 
tion of question of fact which the defendant had not 
had an opportunity of meeting. In as much, howéver, 
as it appears from more than one décided case that 
this issue was allowed to be rdised even without a specific 
pleading and a decree passed in favour of the the plaintiff 
I said that after hearing arguments I would consider whether 
relief could be given to Mr. Reoy’s client on that plea. On 
that basis counsel were required to address me onthe two 
following issues ? e 


(1) Is the contract pleaded in para 1 of the plaint enforc- 
. eable in view of the provisions of section 175 ( 3) -of 
the Govt. of India Act ? 


(2) Is the plaintiff entitled.to recover the amount claimed 
in the plaint under the provisions of sec. 65 -of the 
Indian Contract Act. 


The plaintiff éxàmined one Taradas Bhattacharjeé who 
described himself as an Accountant of the New Churulia Coal 
Co. Ltd. He said that bé had been ia the employ of the 
company since the year 1844, Only 9 questions were put to 
him in éxamination-in-chief and he was not cross-examined 
because counsel forthe defaiidant objected to the evidence 
being given. The material questions and answers there to 
this witness are as follows. e- 
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z Qena. EA at pinsi 1 of the ise. In diis para- 


PAL graph a contract has been alleged adis -the 
plaintiff ahd the defendant. E 


e ° ees Tes. 


Q. 6. Did you or your firm ever How befóre dié insti- 

d tution of the suit whether this contract waa valid 

" Or- void quee never knew that the contract was 
D ME o a -vóid.- e "m 

E 4. After the institution vof the suit did: you-or your 

| firm ever come to know that the contract was 

a void? Although it was stated' in! “the written 


* * ' ., .gtatement that the -contract is void. we did i not. 


` accept that as correct: but from hearing the proce 
-` -:edings 6Éthe:case omthe 28th ‘of? April last i it 
' occurred to-us that the contract is void. MENS 


. Q. 8. (Put by the Court). 7 . What i is your Understariding 
6 ru _ now ? Is ‘the Contract void _or not void ?—It 
7 ~ occurred to us that the contract is void. 


: Q... 9. What is your understanding. now the contract 
i is void 1—Yes it Occurs to. me now that the con- 

e ' . traét stands to be void. There.can be no doubt 

that there was an agreement arrived at between 

i .'the plaintif on the one hand. -and -the: Assistant 
e.’ , Goal Commissioner of the Department of Indu- 
—. — ^ + stries and Supplies, Government of India on the 
mE y . other about ‘the purchase -and sale. of a second 
| - - hand Lancashire boiler.. The question i is whether 
this agreement is. one . enforceable. "at lew as 

ae d against the Government or whether ‘it is not sò 
ES “enforceable... If the answer:to:this question be 
pce in the affirmative there.is a. binding contract 
"^ ^ 7 "between the patties; if the answer be in the 


negative, it must, in my opinion, ; be held to o be 
void. 


^ 


In recent pronouncements of chis oum it hig been held 
that an agreement of this ‘kind which" does i not comply with 
the requirements eof sec. 175 (3) of the: Góvernment of 
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India Act, isvoid. The reported cases on this point are, 
among others, The Provinces of Bengal v. S. L. Pusi (1) 
and Ram Nagina Singh v. Union of India (2) N 


In the second, case decided by the late Sinha J, the lattef 
had been argued in great detail and the learned Judge came to 
the conclusion that the contract was void.. The finding of the 
learned Judge was not assailed in appeal, the judgment’ of the 
appeal court being reported in Union of India v. Ram Nagina 
Singh 3) 


So far as this Court.is concerned it has cpme to be 
accepted almost universally that an agreement to which the 
Union of India is alleged to be a party, is void if it does not 
comply with the requirements.of sec. 175 (3) of the Govern- 
ment of India Act 1935. Reference in this connection may 
be made to the judgments of Sarkar J. in Sildi @ Co. v. 
Governor General of India.(4) in Associated Live Stock Farm 
(India) Ltd. v. Governor General of India, in Council, (5) 
in Deokarandas Pravudayal v. Union of India (6) and the judg- 
ment of the Appeal Court delivered by Chakravartti C.J. and 
S. R. Das Gupta J. in Associated Live Stock Farm (India) 
Ltd. v. Governor General in Council (7). 


. Certain observations contained in a recent judgment of 
the Suprenie: Court, i.e. in Chatturbhuj Vithatdas Josani w. 
Moreshwar Parasharam & ors.(8) to which reference is frequen- 
tly made ate apt to be misconstrued. The question there was 
whether the election of a particular person was void inasmuch 
as it was allaged that he was a partner of Moolji Sicka & Co. a 
firm which had’ outstanding contracts for the supply of Bidis 
to the Unión of-India. "The Supreme Court came to the con- 
clusion that certain contracts were'subsisting on 15. 11. 1951 


$ o C )y C. W. N. 713° 
2) (1949) 84 C. L. J. 275. 
(3j (1951) 89 C. L. J 342 
d Suit No 1704 of 1946. 
5) . Suit No. 1084 of 1946. 
(6) Suit No. 1972 of 1946. " 
(1): Appeal No. 93-0f 1951, . 
(8) [1954] S. ©. A. 373 
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between Moolji Sicka-&-Co::and the Union‘of India. Article Cryin 
299 { 1) of the Constitution of India, which formed the subject TE 
matter o£ discdssion in that case, is in terms practically identi- — . Da 
eal, with section 175 (3) of the Government of India Act 1935. | New Churulia 
Réferring. to the common practice of Government officers all C? i m 
over the country entering into a variety of: contracts, often Union of India. 
of a petty nature, almost daily, the Supreme Court observed : G. ood J. 
It may be that-Government will not be bound by the contract 
in that case, but that is a very different.thing from saying 
that the contracts as such are, void, and of nó effect; there 

: being. nothing to prevent ratification, if it was for:the benefit 
of Govt. Govt. was not a party to that àppeal and conse- 
quently the attitude of Government towards: the contracts 
referred, to, was. unknown. - There. was :no. knowing as to 
EMG Government would ratify. the contracts or would 

l contend that they were unenforceable. But in the present 

case, there i is no question . of ratification because the:Govern- 
ment : expressly disclaims that there was any contract between 
the parties. In my view,.the agreement in this suit, not being 
in the form prescribed by sec. 175 (3) of the Government 


of India: Act, -must be declared to be unenfércéable in law 


with the necessary consequence that under the provisions of 


section 2 (g) of the- Indian Contract Act it iniust also be 
declared to m void. . M NE, 


- 
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"The question then rémiains "as to Whéther' it can be given 


relief under the provisions of section 65 of tlie Indian 
Contract Act; Se ON o Provides + gat" 


* 
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When à an agreement is discoveréd | to be Void, or when 
à contract becómes- void; any person who lias. recéivéd any 
ddvantage wudér such agreement or contract is bound to 


réstore it; or to! make compensation “for it, to the ` person 
from whom hé teceived it. Es ' 


re 
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"Before the couft can » grant relief under sec. 65, it has to 
arrive at a finding about the time when. the agreement was 
discovered to be void, if that be in issue between the parties 
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and also to determine what are the advantages which a 
party has received which it must restore or for which it must 


restore or for which it must pay compensation. When the: 
party from whom redress is sought is a State Govt. or the 
Central Govt. there is an additional- obstacle created by 
sec. 80 of the Code of Civil Procedure. : 

The trial of the issue as to whether relief can be given 
under sec. 65 necessarily involves a trial of at least two 
questions of fact. ` So far as my ‘experience on the Original 
side goes an issue of fact is never allowed to’ be raised 
unless it is to: be found in the pléadings. Mr. Roy drew 
my.attention. to the provision of 0.14 R. 3. of the Code 
of -Civil Procedure and argued that it was open to the court 
to raise issues from sources other than pleadings. In Babu 
Raja Mohan Manucha v Babu Manzur Ahmed Khan (1) 
their Lordships of the Judicial Committee allowed the ‘ques- 
tion to be canvassed béfore them although the Chief Court of 
PHcoN Dad refused to entertain it, 

. ‘Turning to the facts of this case I think it would be who- 
Hy - undesirable . to allow the plaintiff. to raise an issue of 
this-kind on the pleadings before me. "There is no allegation 
in the plaint about the agreement having.at amy time*been 
discovered to be void. Although the point was expressly 
taken in the. Written-statements no application was made 
for amendment of the.plaint.. The only evldence relating to 
the discovery of the void, nature of the agreement, is to be 
found in the oral testimony of Taradas Bhattacharja which 
has. been. set out, practically in extenso. It is strange that no 
director. of the company, or of the Managing Agents thought 
fit to adduce evidence to-the effect but it was left to;a 
sübórdináte , officer like an accountant to come. and testify 
£o that fact. According to Bhattacharja it occurred to him 
at the hearing of the trial that the agreement was void al- 
ANE ue was aware that tbe point bad. been taken in the 
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written statement. The witness never used the word ‘occur’ 
in his “evidence. Even then I think it does not help the 
plaintiff. .The eevidence is of a most - unsatisfactory 
character. If the directors of the plaintiff company were at 
all vigilant they should have found out immediately on peru- 
salofthe written statement thatthe defendant was challen- 
ging the &istence of the contract itself. If there was a misun- 
derstanding or -misapprehension : in the minds of the directors 
of the plaintiff company at.any time before the institution 
of the suit there should have been no difficulty in their 
appreciating the correct position affer-a perusal of the written 
statement. Bhattacharya did'not state as to what had come 
out at the trial of the suit on the 28th April 1955 which 
led to thé discovery ofthe void nature of the agreement. 
He did not even suggest that he had come to ‘discover this 
fact from the respective ‘contentions Of. the learned counsel 
appearing. on both sides. On the 28th ‘April a question arose 
as to whether this issue on sec. 65 could be allowed to 
be raised at all. Discovery j js a question ‘of fact and like 
other issues of fact it involves a finding as to when it was 
made, who made it and how it was made." All these ele- 
ments about the discóvery of the nature of the agreement 
are singularly lacking in the téstimony of Taradas Bhatta- 
charya.eOn this, évidence. T feel that thé court ought not be 
asked’ to hold ‘that the’ ‘agréement was discovered to be 
void on the date mentioned by this witness and’ if I was 
called upon to record à finding as' to whether the agreement 


was discovered to be void on the 28th Apel Espevie cer- 


t 


EIN refuse to do so. '” 


- 


' The date ofthe ’ discovery becomes material for. the 
purpose of computation" of the period of- limitation.” [t is 
now settled that; in the ‘abserice of'specidl -circumstances, the 


date when the’ dgreeméat™ is discovered to be void, is the date 
of the: agreement : itself, 'Hánsraj Gupta v. Official: Lequidators 
of ‘the Dehra Dun Mussoorie’ Electric Tramwdys-Co., Ltd. (1) 


k t 


(1) (1932) L. R. 60 T. A. 13 2. ur Pun ug 
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Mr may be” ‘urged that there are special circumstances in 
dii case in View of the fact that frorh 1946 to 1949 the parties 
had góne on tretting as if there was a valid and’ subsisting 
contract between them. It ig ‘possible that it had néver 
occurred to tbe directors ofthe plaintiff company that the 
existence ofthe contract might be challenged by the defen- 
dant but there is no evidence 'of any special circumstances 
in ‘this case which prevented such discovery being made at. a 
daté earlier than 28th Aptil 1955. I 


P disse ison the footing that dicen wag a gasd - 
valid contract. between the. parties -and.that the defendant 
committed breach thereof by supplying a boiler which did 
not correspond, with the’ -description of that, whlch was 
ordered., The defendant is asked: to refund. the purchase 
price and expenses incurred. The plea now put forward is 
wholly inconsistent with the-above. According the to judgment 
of the Judicial: committee in Raja Mohan Manucha's case. (1) 
“The principle: underlying s. 65 is thet a right to restitution 
may arise out of the failure of a contract though the right 
be notitselfa matter of -contractual obligation". Referring 
to the right .of the appellants their Lordships observed that 
"they cannot have at one and the same time a right to insist 
that they have valid subsisting special contract gqverning 
thé transaction -of loan entitling them toa specific rate of 
interest and the right to say that-their money was advanced 


under a void agreement". The right under. sec. 65 can only 


arise when the right claimed, under the contract disappears. 
The two cannot co-exist. This is borne out by the judgment 
of Lord Hobhouse in the first leeding case on this point in 
Musamat Basso Kuar & ors. v..Lala Dhum Singh. (2) |The facts 
of this case as given at page 216 of the report areas follows 
"Barumal and Dhum Singh were bankers in Saharanpur. They 
had dealings together as'a result, whereof Dhum Singh were 
bankers who: came to owe Barumal. a sum of Rs. 33359/3/6. 1t 
has then agreed between them that Dhum Singh should trans- 


(1) (1942) L. R. 70 I. A. 1. : 
(2) (1888) L. R. I5 I. A. 211 


VOL. 97] HIGH COURT. 


fer to Barumal or to his wife Basso Kuar, certain villages for 
the sum o*Rs. 55000] and that his debt should be set off 
against the price. Dhunr Singh executed a deed by which he 
ackmowledged tHe receipt of the whole purchase money and 
corveyed the villages to Basso Kuar, and he endorsed on the 
deed'a memorandum, showing the balance only of the price, 
after allowing for the debt, was paid up cash. No money was 


actually paid". 


"'Barumal took away the deed and signed a letter prepared 
by Dhum Singh; in which he agreed to register the deed and 
to pay the balance ofthe price. But very soon afterwards 
he found, or' alleged, that the deed was not in accordance 
with certain conditions for which he had stiputated and 
deelining to complete the purchase, he demanded what was 
owing to him. Dhum Singh on his part insisted that the 
deed was in accordance with the contract, and after an 
attempt at arbitretion had failed, he brought a suit on the 
3rd of August, 1880 against Barumal an Basso Kuar for 
specific performance of the contract praying for the registra- 
tion of the deed and for an order on Barumal to pay the 
balance pf Rs.55,000/- less Rs 35,359/3/6 with interest". 
The subordinate Judge decided in favour of Dhum Singh and 
gave him a decree. But on appeal the suit was dismissed. 


Thereupon Barumal renewed his demands for the payment 
of his debt, and not being able to get it he in conjunction 
with his wife Basso, instituted a suit on the 10th of Septe- 
mber 1884 alleging i in the plaint that Dhum Singh had taken 
steps contrary to the engagement between the parties and that 
the contract set up by Dhum Singh had been declared by the 
High Court to be invalid. 


Dhim Singh’s defence was that Barumal always denied 
the existence of a contract and the claim of Barumal there- 
fore as to the repayment of the debt was barred by limita- 
tion. When the matter came up to the High Court it was 
held that the defence was sound in law and Barumal’s suit 
was dismissed on the ground of limitation. The decision of 
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the High Court was ‘set aside by the Judicial Committee. 
Delivering judgment Lord Hobhouse observed :— . 


"Their Lordships find daa unable to agree pith 
the High Court as to the nature of the claim. The thing that 
itis substantially upto upon the right ground in the plaint. 
It must be remembered that it has throughout been common 
ground to both disputants that there was 4 contract 
made between them and that among its terms were 
the sale of villages for Rs. 55,000/-; the reteniion, by Dhum 
Singh of his debt of,Rs 33,359/3/6 as part „payment and 
the payment by Bharumal of the balance. Their quarrel 
was about other matters. In their Lotdsh ps view the 
decree .of the High Court in -1884 brought about a 
new state of things, and imposed a new obligation on Dhum 
Singh. He was no longer in the position of being able to 
allege that his debt to Bharumal had been wiped out by the 
contract, and that in state thereof Bharumal was entitled. to 
the villages. He became bound to pay that which he had 
retained in payment for his land”. S 


It is therefore: apparent that the obligation to pay com- 
pensation or to restore tbe ibenefit received under a-void 
agreement is completely ‘different ‘from that under the 
agreement itself. .The obligation to make compensation in 
respect of the contract discovered to be void, is like a phoe- 
nix that can be raised again by one of the parties from the 
dead ashes of its former self’. Before the new right can 
come into, being the old right must die, the cause of action 
under sec. 65 of the contract act cannot exist side by side 


with the cause of- action under the contract itself. The 
difficulty felt by me in dismissing outright. the plaintiff's 
claim under sec. 65 is due to the decision in the case of 
Raja Mohan: Manucha-v. Manzur Ahmed Khan (1) and , to 
two other.. judgments to-which I shall presently. relet: 
But in my opinion, these: SOn should be considered as 
exception to the general law that a. paety should .not be 
allowed to succeed on a case not made out in the pleadings. , 


LÀ - 
~ - - - d 


(j (1942) L-R. TULA.1- ^ — 7X 
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" In Haranath Kuar v. Inder Bahadur Sinigh (1) hë Judicial Cmn. 
E: Comttittec upheld the claim under Sec. 65. The appellant norm 
ingrituted a suit, to recover from the respondent, with mesne nn) 


prpfits a half ‘of an Oudh Talukdari. Staté, under a deed of New Churulia 
the sale dated January: 2, 1880, by Which the respondent pur- SOM Pi Im 
ported to sell to tlie Appellant’ S deceased husband, alterna- Union-of India. 
tively the’ appellant clainied by her plaint to recover Rs. 
25,000/- tlie purchase money, with interest. The subordinate 
Judge dismissed the suit onthe ground that the respondent had 
merely a right of expectancy in the estate and: no: property passed 
under'the dégd of sale. With regard to the money claimed he 
held that it'was barred by limitation. On appeal, the court of 
' the Judicial Clommissióners held that the agreement was void 
under sec. 23 ofthe Contract Act; consequently principles 
of equity could not be. invoked'to give tect to it. E 


v 





G. K. Mitter, J. 


` Before the Board thé money claimed was Based i on sec. 
65. Dealing it with this point Sir. Lawrence Jenkins observed : 


“Though this ‘aspect of the case has not been satisfacto- 
rily presented or developed'in the pleadings: and the proceed- 
ings -before the lower courts their Lordships think there are 
materials- on the'record- from which it" may be fairly inferred 
in the peculiár circumstances of this case that there was à 
migapprehensign as to’the private rights of Indar Singh “in 
the Villages which he purported to sell: by the instrument’ of 
of January 2, 1880, and that the true nature of those rights 
was not discovered by: the plaintiff, or Rachpal Singh ear- 
lier than the time at which his demand for possession was 
resisted, and, that was well within the period of limitation", 


“Se was thus that the agreement was discovered to' be 
void and the- discovery in their Lordships’ view was one with- 
in the words and the - ‘meaning of sec. 65 of the contract Act", 
--In the casd- of Babu: Raja Molian ‘Mariucha v. Manzoor 
Alimed-Khan (2) the claim ‘on-a mortgage executed by the 
defendant respondent i in favour of the appellant was resisted j 


(1) (1922). LR. 30. I. A. 69. 
(2) (1942) L. R. 70.1. A. 1. 


- 


CIVIL 





1955 
Vaya 
New Churulia 
Coal- Co. Ltd. 


v. 
Union of India 





G. K: Mutter, J. 


- ~- 


THE CALCUTTA LAW JOURNAL [VOL 97 


on the plea that the absençe of written permission by the 
Colléctor of the district under paragraph II of the Third 
Schedule to the Code of Civil Procedure rendered the mor. - 
tgage void. This plea was upheld by the trial Judge and 
the suit was dismissed. The claim on the personal covenant 
contained in the mortgage deed was held to' be barred by 
limitation. The Chief Court of Lucknow refused to entertain 
the claim under section 65. In the course of argument be- 
fore the Board counsel formally asked for, and was granted 
permission to abandon the claim on: the personal covenent 
arid to treat the whole transaction as rescinded on the 
discovery that the Mortgage was void. Sir George Rankin, 
who delivered : the judgment of the Judicial Committee 
observed : 


Nhl at ..the transaction in question in s present 
case was an open and honest transaction and............ .....its 
invalidity was at the time obscured by the difüculty i in aes. 
ing para II of the Third Schedule Cone to the particular 
FACES ve sese tun 5 eres... FOr ten years pay- 
ments of interest” were Side and received thereunder. In 
these circumstances their Lordships are of opinion jhat in 
the special circumstances of the case the security of August 7, 
1934. On his view no question of limitation can arise under 
section 65 since the circumstances giving rise .to their tight 
to rescind did not come to the appellants knowledge - until 
after the action brought”. Referring to the Chief Court it 
was observed “Their Lordships think that their attitude 
towards the question of pleading was unduly rigid. 


A defendant’ who when sued for money lent pleads that 
the contract was void can hardly regard with surprise a 
demand that he restore what he: received thereunder: What 
defence the respondents can have desired to make on, this 
aspect of the case is not revealed by anything in.the judgment 
of the Chief Court, apart from the question of limitation, 
with which their: Lordships have already dealt, and from the 
contention that section 65 canrfot apply, where there is a 
transfer of property and not a mere agreement... 


~ 


. mance but gave a decree on, the defendant's admission. | 


' VOL. 97] " HIGH COURT 
There is no reàson to apprehend that by allowing the appe 
lants to obtain relief under section 65 any injustice to the 
respondent caf resült. On the contrary, prima facie it is 
hardly just that the’ fights of the parties in respect of the 
transaction of August 12, 1919, should be dealt with impart 
and in part postponed. Though it is a matter of discretion, 
result sô inconvinient needs to be justified by solid- reason 


and their Lordships see no sufficient reason to prevent 


restitution being ordered in this case", T 
. My attéütion was „also drawn to’ the judgement of the 
Supreme Court ‘in the case of Sriniwas Ramkumar v. Maliábit 
Prasad & or." (1) In this case the plaintiff had paid 
Rs. 30,000]- to the defendant, and the question was 
as to the terms on which it was pdid. The pláintif 
claimed that there was an agreement betwééh the patties 
thereby the defendants 'coyenanted. to ‘sell ‘a "property 
föt Rs. 34,000/- and had put him in possession of the house 
agréed to be sold in part-performance of the contract, pro- 
Inising to execute the conveyance as soon as the title deeds 
were returned from a third party. -The defendants contended 
that there never was any agreement to sell the house and 
that the story of the contract of sale as set "up was entirely 
false. „The defendants admitted the advance of Rs. 30,000j- 
by the plaintiff, but their case was that it was meant as a loan 
catrying interest at 6 per cent and possession of the property 
was given for facilitating payment of interest due on this loan 
and not in part performance of the contract of sale. The 
Subordinate Judge came to the conclusion that the story of 
the contract of sale as alleged by the plaintiff was not establi- 
shed and dismissed the plaintiff’s claim for specific perfor- 


r 


ES The plaintiff preferred an appeal to the High Court of 


Patna. The High Court, however, took a different “view and 
dismissed the suit in its: entirety? The Supreme Coutt felt 
to grant the plaintiff appellarft relief and Observed that :— 
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“The rule undoubtedlv is that the Court cannot grant 


relief to the plaintiff on a case for which there was no fóunda- 


tion in the pleadings and which the other side was not called 
upon or had an opportunity to meet. But when the alterga- 
tive case which the plaintiff could have made, was not only 
admitted by the defendant in his written statement but was 
expressly put forward as an answer to the claim which the 
plaintiff made in the suit, there would be nothing improper 
in giving the plaintiff a decree upon the case which the defen- 
dant himself makes. A demand of the plaintiff based on the 
defendant's own plea cannot possibly be taken as a surprise 


by the latter and no question of aducing evidence. on these 


facts could arise when they were expressly. admitted by the 
defendant in his pleading. In such circumstances when rio 
injustice can possibly result to the defendant it: may not be 
proper to drive the plaintiff to a separate suit. As an illustra- 
tion of this principle reference may be made to the. pronoun- 


.cement made by the Judicial Committee in Babu Raja Mohan 
Manchu v. Manzur Ahmed Khan'.(1) The facts were certain- 


ly exceptional. There was a clear admission by the defendant 
and the Supreme Court thought that the justice of the case 
would be met by granting relief to the plaintiff on the defen- 
dant's admission. In the case before me, there is no admi- 
ssion. The defendant has denied the plaintiff's claim jn form 
and in substance. The defence that the contracts were void 
was taken expressly in the written statements as early as 1950, 
and I do not see any justification for the plaintiff's conduct 
in this case. If the plaintiff's case be true that it discovered 


.the agreement to be void only on April 28, 1955, a new cause 


of action has arisen to the plaintiff on that date which ought 
to be the subject-matter of separate proceedings. . 


Entertaining a case not to be found in the pleadings is a 
procedure which the Judicial Committee has strongly depre- 
cated in many cases. -To quote from the judgment in the 


‘case of Murlidhar Chatterjee: vs. The International Film Co., (2) 


(1) (1942) L.R.70.1 A. 1. . 


(2) (1942) L. R. 70. 1. A. 35 (44). z L 
e * s i * 
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“While.a rigid practice of refusing leave to` amend plead- 
ings i$ far from commendable, to entertain a case-of which 
the pleadings contain no suggestion is another matter altoge- 
ther". It will thus be seen that the the facts, both in Manu- 
cha's case (1) and Sriniwas Ramkumar’ s case (2) were exceptional 
while in Haranath Kuar's case (3) the money claim, which was 
ultimately upheld, was included in the plaint. In this case, as 
already mentioned, no application was made for leave toamend 
the plaint. It was probably not done deliberately i in order to 
avoid the objection which might be taken by. the ‘defendant 
on the groupd of section 80 of C. P. Code: The. learned 
counsel for the plaintiff wanted to circumvent. this objection 
by arguing that there would be no necessity of serving a fresh 


notice under section 80 in a case like this and -he, relied on 


the -observations of Bombay High Court in the case of Lady 
Dinbai- Dinshaw Petit & ors. vi - Dominion" of India (4) 
This case, however, in my opinon, .dose not’ help 
the plaintiff, because the learned Chief Justice of the 
Bombay High Court pointed out that where the amendment 
of the plaint gives further grounds i in support of the conten- 
tions and allegations which constitutes the plaintiff's cause 
of action and are merely by way òf amplification of the 
averments already there, it cannot be said that the cause of 
action,has. been altered and that a fresh notice under section 
80 of C. P: Code is necessary. Mr. Roy also relied on certain 
observations. of this court in the case of -Ezra-v- Secretary 
of State for India in Council, (5) There it was held that if the 
plaintiff wanted: to rely on certain facts which were, not 
within his knowledge at the date of institution of the suit and 
attempted by suitable amendment of the plaint to incorporate 
these in the plaint no fresh notice under section 80 is nece- 
ssary.. If the passage relied on means that no ‘fresh notice is 
necessary because the relief claimed is not altered, although 
the cause of action made out in the amended plaint is differ- 
ent, [ venture to think that it is not in harmony with later 


— 


-(1) (1942) L. R. 70LA. 1. E 
1951) S. C. R. 277. 

G 1922 L.R. 50.1, A. 69. 

4) (1950) A.I. R, Bom 

(5) (1982) L.R. Code 3ó at P. 72 
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pronouncements of various courts including those of the 
Judicial Committee. In the case of Bhagchand Dagadusa 
v. Secretary of State, (1) the Judicial Committee held 
that thc section was explicit and mandatory and admitted of 


. Do limitations and no exceptions. If that be so, I do not 


see how the plaintiff can excuse itself for not having sérved 


the notice under section 80 of the C.P.Code with r&spect to 


this new and altered cause of action. 


S : i 


Lastly; I should mention that it has been held in various 
cases decided by this court from time to time tkat in respéct 
of a cause of action under section 65 of the Contract Act 
as against Government, a suit will not lie eXcept after service 
of a notice under section 80 of C.P. Code. In this con- 
nection, the following judgments may be refereed to :— the 
judgment of Sarkar J- in Sildi & Co. v. Gov. Gen.- in Coun- 
cil, (2) in Deokarandas Probhudayal -vs- Union of India, (3) 
and my judgment in the suit of Nalini Ranjan Pain vs. 
Dominion. of India, (4) M : 

In the result, I hold on Issue No. I that the agreement 
is void and unenforceable as against the Govt. of India. As 
regards Issue No. 2, I hold that the plaintiff cannot properly 
raise it and even ifthe plaintiff be allowee_ to raisejt, the 
suit would be bad for want of notice under section 80 of Œ` 
P. Code. Moreover, Ido not find that the agreement was 
discovered to be void at that time or in the manner alleged 
by the plaintiff’s witness Taradas Bhattacharjya and the suit 
would fail on that ground also. Inthe result, the suit is 
dismissed with costs. Certified for two Counsel. ' 


Mitra & Mitra : Solicitors for the Plaintif. 
S. K. Mandal : Solicitor for Defendant. 


'P. K. D. l Suit dismissed. 


(1) (1927) 54.1. A. 338. 
(2) - Suit No. 1704/1946. SE m IS 
(3) Suit No. 1972/1946. | MEE 
(4) Suit No. 3504/948. Z 3 EDEN 
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: : CIVIL RULE 
Before Mr. Justice K. C. Chunder. 
l Haripada Dey and others 
V. 
S. N. Haque " 


Wast Bengal Premises Roni Control Act, 1950—8Secs. 9 (2),2( 10) (b) — 
What +t is wecessary to provein order that id 9 (2) may PPIP EW Na is 
the meaning of standard roni ? 


What Sec, 9 (2) of West Bengal Premises Rent Control Act, 1950, requi- 
res is to find out first the basic Rent—notional or hypothetical—of the pre- 
mises in question in December, 1941. “Standard rent", as used in Sec. 9 
(2). is not equivalent to standardised rent. According to the definition in 
Sec. 2 (10) (b), standard rent means not only the rent standardised under 
Sec. 9 but the rent which would have been fixed if application had been 
made under Sec. 9 If standerdisation of rent was not on the basis of 194] 
or the premises of which the standard rent was fixed had not been in exis- 
tence in 1941, then even when there has been a standardisation of the rent 


such evidence will not be at all material. Standardised rent when compared | 


in connection with Sec. 9 (2) must be such as has got relevancy for fixing 
the rent not at the time when the rent is being fixed but the basicrent as 
it notionally or hypothatically may reasonably be said to have prevailed in 
December, 1941. In fixing such standard rent under Sec, 9(2), even if the 
evidence relates to premises of which the rent has not been standardised but 
of which the rent in’ December, 1941, is proved to the satisfaction of the 
Court, then such rent is relevant because under Sec. 9 such rent would be 
basic rent of which the standard rent can be found. in Schedule A and, 
therefore, it will come within the latter part of Sub-Clause (b) of Clause 
10 of Sec. 2. | 


* Civil Rule- No. 1154 of 1952 against the judgement and order of 
the Judge 2rd Bench, Court of Small Causes Calcutta passed in Rent 
Appeal No: 2493 of 1950 and dated 12. 2. 52 reversing those of the Addi- 
tional Rent Controller, Calcutta passed in Case No.2055A of 1950 and 
dated 30, 1I. 59. ° 
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Application for Revision Under Sec. 32 (4) of the West 
Bengal Premises Rent Control Act. e 


The material facts will appear from the judgment. 
Durgesh Prosad Das for the Petitioner. 
Jyotish Chandra Pal for the’ Opposite Party, 


Thy Judgment of de Court was as follows M 


K. C. CHUNDER, J. :—This is a revision application by the 
tenants in connection with the fixation of standard rent of 
the premises in question, namely, Room No. 23 in P5, Cann- 
ing Street, Calcutta. ° 


—— 4 — 


- 


It is not clear from the judgments.of the two courts whe- 
ther section 9 (2) was correctly applied or not, because they 
give no clear finding as to whether the building was in exis- 
ténce and the premises let in December, 1941; When the 
case goes back before the Rent Controller, he will. make the 
necessary finding on evidence. oP he ee ^ 


* T 


a E t pi ? Had, 


Both the courts have proceded agon section 9 ( 23 af the, 
Rent Control Act,.but unfortunately both the courts have 
compared with wrong materials. It appears that the standard 
rents as fixed in connection with the same premises were put 
in-and-it appears further that evidence was given as regards 
a ‘shop room in respect of which the rent. in December 1941 
was, proved. Of these the Appellate Court. rejected. . the 
evidence of the,room opposite on the. ground that the: rent 
has.not been -standardised.- Further as regards” the other 
evidence-in one case standard rent fixed under the ordinance 
of 1946 was refixed because three years had elapsed ‘already. 
There.is nothing in any of the other judgments to throw 
light on what was the basic rent of the premises compared in 
1941. .It appears that none of.the standard; rents as;far as 
proved i in-Court gave any indication of the basic rent *of : any 
one of.them ir. 1941.. ‘Fhe only: evidence of- rent ín December 
1941 was thatřof thé room^opposite. ^ * -' * > * 


wh 
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It is desirable that the law onthe subject shouldi-be, made Orr 


clear and then it will be possible-for:the-courts ‘to, determine EOM 
the question in a. proper” legal -manner.;;3W/ hat csection: 9(2) v 
clearly requires is to find out first the:-basic , refit-notional.‘or Haripada Dey & 
hypothetical-of the premises, in question; in, December, 1941. F 


This is what the court has to find. For this purpose it is laid S/N; ‘Haque 
‘down’ that the evidehcé will rélate to standard rents of similar KO. Chunder `J. 
premises in the neighboürhood: ‘What hàS'got tobe ‘cleatly 
understood is that according to the definition of standard 
rent, standard rént-is ot equivalentiité ‘standerdised rent. 
This is the mistake which the Appellate Courts has made. 
Standard fent, according to the definition, means in section 
2(10)(b) nöt only the standardised rent under section 9, but, 
as the section says the rent which it would have been fixed if 
application were made under the said section. This clearly 
shows that the rents of such premises have not been standar- 
dised yet. What is therefore necessary is first to compare 
standardised rents from which light can be obtained as regards : 
the basic rent in December, 1941. If the standardisation of 
rent was not on the basis of 1941 or the premises of which 
the standard rent was fixed had not been in existence in 1941, 
then @éven when there has been a standardisation of the rent such 
evidence will not be at all material because they will not serve 
the purpose for which such evidence is to be considered by 
the court, namely, the basic rent in December, 1941. There- 
fore, standardised rent when compared in connection with 
section 9(2) must be such as has got relevancy for fixing the 
rent not at the time when the rent is being fixed but the basic 
rent as it notionally or hypothetically may reasonable be said 
to have provailed in December 1941. It is, therefore, appa- 
rent that tbe evidence of the standardised rent taken in this 
case was not relevant. Then again, in fixing such standard 
rent under section 9(2) even if the evidence relates to premi- 
ses of which the rent has not been standardised, but of which 
the rent in December 1941 is proved to the satisfaction of 
the Court, then such rent is relevant because under section 9 
such rent would be basic rent of which the standard rent can 
be found in Schetlule A and, therefore, it will come within 
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Py -the latter part of sub-clause (b) of Clause 10 section 2. 
1953 Therefore, in the present case the rent of the room opposite, 
eaea if proved to the satisfaction of the Court to be the rent in 


ORAA Dey & December, 1941, would be rélevant evidence. ^ 
b The result, therefore, is that the Rule is mide ibsdiue. 
The case is sent back to the Rent Controller for fixing the 


standard rent in the light of this judgment.- 


v. 
S. N. Haque 





i Costs in all- the courts will abide the result. 
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ORIGINAL CIVIL. 


i * Before Mr. Justice P. B. Mukharyi. 


RAMBALLAV DHANDHANIA 
v. oo 


GANGADHAR NATHMULL 


a a 


[Insurance Act of 1988, Sec. 89 (6 )—Married Women's 
Propertye Act of 1874, Sec, 6— Whether the nominee is the owner 
of the money secured by an Insurance Policy, 


Where the terms of the nomination were : ‘I nominate my wife 


. as the person to receive the moneys under the above policy in the event 


of my prior death", it only provided who should receive the moneys in 
place of the assured in the event’ of the death of the assured occuring 
before the period of endowment was over. The title to receive the money 
does not necessarily create a title in rem to the money, which can be said 
to be good as against the whole world. A receiver of moneys is not the 
owner of the moneys. He has “only the right to collect the moneys. If 
the Policy matured before the death of the assured, then the nomince 
really had no interest in the moneys nor could the nominee claim the 
moneys. Sub-section (6) of Section 39 of the Insurance Act does not 
say that the amount secured by the policy shall belong to such nominee 
but merely says that the amount secured by the policy shall be payable 
‘to such nomufiee’ Analysis of Sub sections (1), (2), (4) and (5) of Section 
39 leads to the conclusion that nomination does not affect the title to the 
money secured by a policy but only provides mode of payment to a 
particular person, who is the nominee, and that inspite of such nomin- 
ation the policy-holder retains complete power of deposition over the 
insurancéÉ moneys which he can exercise either by transfer or assignment 
or further endorsement or will and also provides that when such nomi- 
nees die the money becomes payable to the policy-holder or his legal 
representatives or heirs. The moneys due under the poney thus continue 
to belong to the estate of the assured. 


Under Section 6 of the Married Women's Property Act, however, iP a 
policy-holder expresses on the face of the policy that it is for the benefit of 
his wife and/or children it goes beyond his control and beyond the 
control of his creditors and outside the part of his estate. 


+ Original Side Stt 369 of No. 1153 i 
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The proviso to Sub-section (7) of Section 39 of the Insurance Act states 
that where a nomination in favour of the wife is expressed whether or not on 


the face of the policy as being made under section 39, Section 6%f the Married * 


Women's Property Act shall not be deemed to apply or to have applied to the 
policy. à 


Application by nominee for removal of atiaehment leyied 
on the moneys payable under Insurance policies effected by 
poliey holders who have sinee died. 


~ 


The material.facts will appear from the judgment. 


S. Roy for the Applicant, 
R. C. Deb for the Respondent. 


The judgment of the Court was as follows :— 


P. B. MukharJi, J : -These are three applications and counsel. 


engaged in them are all agreed that the decision in one wiM 
cover the decision in the other two, the point of law being the 
sanie in each case, The application that was argued before me 


is the application on behalf of Rama Devi, the* widow of: 


Nathmull Periwal deceased of No 26/3, Armenian Street, 
Calcutta in Suit No. 369 of 1853 (Ramballav Dhandhania v 
Gangadhar Nathmull) for removal of the attachment levied at 
the instance of the plaintiff on the moneys payable under 
the Insurance Policies effected by the deceased, 


- The plantiff in this suit obtained a decree against the defen- 
dant firm Gangadhar Nathmull, The firm was a registered 
firm with two partners, Gangadhar Periwal and Nathmull 
Periwal, ‘The decree was dated the 16th January, 1953. 
Nathmull Periwal died on the 2nd May, 1955, leaving the 


applicant as his widow and Dh&npatrai Pachisia as his’ 


son-in-law, Prior to his death Nathmull Pe iwal insured his 


i 4 


VOL. 97 | ^ MHIGH-.COURT ` ` 


life with Messrs. National Insurance Company Limited under 
two different Life Insurance Polioies for the value of Rs. 
#5,000/. undef each of such Policies. In each of such Policies 
*Nathmull Periwal nominated hia widow and son-in-law to reoe 
ive the insurance moneys. The terms of the nomination in 
each Policy were as follows :— 

e 


"I Nathmull Periwal, the Holder of Policy No. 
058347 do hereby nominate my wife Srimati Rama 
Devi Periwal, aged 52 years, and my son-in-law Sri 
Dbanpatrai Panchisia, the survivor or survivors, as the 
persons to receive the moneys under the above Policy 
in the event of my prior death I request the National 
Insurance Company Limited to note the said nomine- 
tion &nd send me a written acknowledgment thereof, 


Dated at Calcutta this 81st day of March,.1958. 


Sd/-Nathmull Periwal." 


Tho nomination in the other Policy was exactly in the same 
ternfs, only the Policy number being different. The plantiff 
decree-holdér in execution of his decree obtained on the 17th, 
June, 1955 a prohibitory order of attachment restraining the 


applicant frem receiving the insurance moneys under the said 
Policies. 


peg 
~ 


The whole contention of the applicant is that after the 
death of the assured Nathmull Periwal the moneys due under 
the Policies did not belong to the estate of the deceased assured 
and were, therefore, not attachable after his death in pursu- 
ance of the decree against him. In other words, the short 


. point is that the moneys payable to the nominee under the 


a 


terms of the above nomination do not form part of the estate 
of the deceased judgment-debtor and, therefore, sre not an- 
swerable for the satisfaction of the decree obtained against 
him, As will appear from the date of the attachment, such 
attachment was after the death of the judgment-debter. 


- 
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Thé, main argument on behalf of the applicant was: advanced 
by Mr S, Roy, Such argument was based on-seotion 39 (6) 
of the Insurance Act of 1938. "That section provides = 


“Where the nominee, or, if there are more nomi- 


nees than one, & nominee or nominees survive the . 


person whose life is insured, the amount secured by 
the policy shall be payable to.such survivor or survi- 
vors.” 


On the strength of this statutory provision it is argued that 
the -amount secured. by the Policy shall be payable to the 
widow and the son-in-law who are the nominees and survivors 
in this case and. therefore, moneys due under the said Policy 
do not belong to the estate of the deceased judgment debtor 


who was the assured, Mr, Roy contends that the application - 


is made undér seotion 47 of the Civil Procedure Code because 
the question raised involved the satisfaction, discharge or 
otherwise of the decree in question aiid it concerned a represen- 
tative of the judgment-debtor, ] 

The issue then for decision is whether such nomination in 
the Insurance Policy takes the moneys due under such Policy 
out of the estate of the assured. In support of'his argument 
Mr. Roy relied on the decision of ths Court of 
Appeal in Krishna Lal Sadhu vs Pramila Bala Dassi (1). 
That decision was given in the year 1928 before the Insurance 
Act, 1938 came into operation That authority appears 
to lay down the proposition that money due under a Policy 
of Insurance payable to the wife of the insuted after his death 
formed part of the estate of the insured and that no trust was 
created in favour of the wife by a life policy expressed to be 
for the benefit of the wife of the assured. Prima facte this 
decision is against the applicant. But Mr. Roy particularly 
relied on the observations of Ghosh, J. at page 1321 of that 
report where that learned Judge said": — : 

(1) [1928] I. L. R. 55 Cal. 1315 is ° 
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“The question depends on whether the plaintiff 
was entitled to enforce her claim against the Insurance 
° Society. If she was, then there could be no question 
° _ that the money due under the Policy belonged to her 
and did’not form part of the asséts of the ‘estate of the 
deceased. The plaintiff was no doubt the nominee of 
* the deceased; but she was no party to the contract 

, between the deceased and the Insurance Society,” 


The'learned Codnsel for the: applicant also relied on the 
.Observatiogs of Lord Esher, M, R., in Cleaver vs, Mutual 
Reserve Fund Life Association (2) which- was quoted at page 
1325 of that report of the Calcutta decision and which obser- 


vations were in these terms :— E x x 
Toss gp 
“The contract i is with the. husband T sth noboly 


else, The wife is no party to it. Apart from Statute, 
the right to sue on such & contract would clearly pass 
to the legal personale representatives of the husband... ` 
I think that apart from. any Statute, no interest would 


- have passed to the wife- by reason merely of her being 
named in the Pulicy,” 


These obfervations also are prima facie against the appli- 
cant, This decision being prior to the Insurance Act, does not ` 
in my view assist the applicant's case ih any "Way, What Mr. 
Roy wanted to dé with this case is to discover soníe redson’ 


why'sectión 39(6) of the Insurance Act was puton the Statute | 


Book, His attempt was to show that because apart from ` 


Statute there was no right given to the wife and Which there- ` 


fore caused great hardship, the Statute intérveriéd to provide’ 
this right to the wife so that the money now belonged to thé 
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nominee wife and did not remain part of the estate ofthe ^ 


assured. ' Mr. Roy also drew my attentibn:to' the comments ` 


appearing in the 3rd Edition of the law of Contract by 


() [1892] I. Q.B: 147 


4 
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Civil , Cheshire: ‘ind Hifoot a at t pa ges 361- 62.where the learned authors 
` 1956 8&yi— —— Ms £o ox i 


- “The result of hasë decisions, it will Bá observed, 


Ramballav Dhan- 
dhania in not merely, as in Price vB. Easton (1). to occasion 
Gang E: | cirouity of litigation, but to prevent the third party 
Nathmull_ from suing at common law at all. So peremptory a 
P. B. veto inevitably tends to injustice. It is quite common 
Mukharji, J. for insurances to be taken out by one person on behalf 


of another—a. husband for his wife, or a parent for. his | 

child. Yet, evenif the policy expressly. confers benefits 

on the third party, the latter has no claim at. common ~- 

law. A result, so inconsistent with the needs of the 

modern world, demanded the intervention of Parlia- 

ment, and from time to time Acts have been passed to 
- ‘redress a particular grievance ” 


Mr Roy thought that this was the logic behind the introduction 
of the statutory provision contained in section ..39(6) of the 
Insurance Act of 1988 in India, 

There are two ways of approach to this argument advanced 
by Mr. Roy, One is that.a statutory provision should always 
be construed on its own merits if that be possible .and: if; there 
is no scope for ambiguity, and in such event: appeal to.history 
and to reasona. for the introduction of, the statute is not very. 
helpful because ‘the’ .question would . remain whether -such 
history or reason has been clearly.put into. the language of 
seotion. of the Statute which is under-consideration. It is not. 
in frequent. that there was a reason to provide a remedy for a 
particular situation, but the remedy was put in such language 
that „it ceased to be an answer tothe situation intended to,be..'. 
remedied. : The other approach is that even assuming. thata. .. 
remedy was given to the nominee under this-statutory provision; 

^ ^ how far was the remedy, intended to go. It is necessary, - 
therefore, to discuss-the second appreach. 


(1 [1333] 4 B & Ad. 433 ‘te N 
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“According to this: argument of: Mr. "Rosé seilion: TOS of 
the Insurance Act Glothes the ndminee: ‘with the title to-own 


“he meney Payable under. the Policy; The-language-of the - 


*section is “the amount secured by the Policy shall'be payable to 
such survivor’ or survivors. " In- other words, while formerly 


perhaps à nominee qua nominee could: not ‘demand from the- 


Insurance Company snch moneys on the- ground- that' under 
the Common. ‘Law the nominee was no party to the contract’ of 


insurance and. the Insurance Company^hád:to enquire -into ‘the- 


title of the representative of the estate of the assured. ~The 
statute, therefore, can easily Be explained-' asi -providing an 
expeditious discharge of the liability of the insurance -Company 
by providing that so.far as the Insurance Company-is concerned 
the money is payable to the nominee-and it need- -not look to 
the legal representatives of the assured. In other words, all 
that sub section (6) or section 39 of the” Trisurance’ Act does is 
to confer om the nominee the right to receive the i insurance 


money as between such nominee and the Insurance Company,’ 


but it does not provide for the title or ownership of that money 


in géneral. 


(d 
e 


The actual terms of the nomination are also in my opinion. 


important in this case because all that this-Polioy does is to 
create an endowment under which hàd the assured lived after 
the period for which the cover was taken, the 'mohey* would 


have belonged. to the:assured.and not to hia:nominees because 


the eventuality .which: gave. the nominees the right to receive 
the moneys is stated by the terms of the nomination to be, 
“1 nominate my wife.. ... as the person to receive the moneys 
under thé above Policy in the event of my prior death”, so that 
if the:Policy:matured: before death .then' the ‘nominee really had 


no interest, in ,this money nor could, she claim that money.. 


In other, words, such insurance moneys really belonged to the 
estate of the assured and continued to do 80. It only provided, 
in the.event of the death occuring before the pet iod. of endow- 
, ment was over, who shouldjreceive that money in! place of the 
assured, The tifle, to receive the money does not neoessarily 


e * 
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create a title in rem to that money which can be said to be 


good as-against the whole world. A nominee in respect of B 


policy of insurance under these, terms does not Become the. 
owner ‘of the money payable to him under the: ; policy. -Such 
nomination only indicates the person who should receive thê 
money should the owner die. A receiver of moneys is not the ow- 
ner of the moneys. He has only the right to colleot the moneys. 
In my view sub-section (6) of seotion 39 of the Insurance Act 
does no more than make the nominee a receiver to receive the 
moneys from the insurance policy without deciding the ques- 
tion of title.., The language used in sub-section (6) of Section 


39 of the scenes Act does not say that the amount secured,. 


by the policy.shall belong to such nominee, put uses the words : 


“shall-be payable" to such nominee. - E 


Tn aid of this conelusion that jm reached the general 
scheme of section 39 of the Insurance Act can be examined. 


Sub- geotion (Dg ives the right to a policy-holder to nominate _ 


& person before the policy matures for payment, to be paid 
the money in the event of the déath of ‘the policy holder before 


the time. Sub-section (2) expressly -confera on the poliey- 


holder the right, in spite of such nomination and before the 
polioy natures for payment, to cancel or change, suoh nomina. 


tion “either by further ‘endorsement or even by a will. Then 


again sub section (4) expressly ;provides that a transfer or 


assignment of the policy cancels such nomination, Lastly sub- ' 


section. (5) provides that in case a nominee or nominees die 


before the policy matures for payment the amount under the 


policy, is payable to the policy holder or his heirs or legal. 


representatives OT the holder of a succession certificate. My 


analysis, therefore, of sub-seotions- (1), (2), (4) and (5): of 


seotion | 89 of the Psp Act 1938 leads me to the conclusion | 


that such’ nomination docs not affeot the title to the money 


3nd by. the 'polioy,. but only provides a mode of payment . 


to a particular person who is the nominee, and that ‘in spite 


ta 
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of such nomination the policy- holder retains complete power 
of disposition over such insurance ‘moneys which he can exer- 
cise either by transfer or assignment or further endorsement 
or will. And in any event whensuch nominees die the money 
becomes payable to the policy-holder or his legal representa- 
tives or heirs. This last provision indicates that the moneys 
dues under the policy continue to belong to the estate.of the 
assured. If the nominees acquire any title to the money by 
the nomination, then the death ot the nominees would not 
divert the moneys under the policy to the policy-holder or his 
heirs or Jegal representatives but to the heirs or legal represen- 


tatives of the nominees, 


J, therefore, hold that sub-section (6) of section 39 of the 
Insurance Act 1938 does not make the nominee the owner of 


the money due under the policy. 


I shall now take up the other part of Mr Roy’s argument 
that this statutory provision was intended to benifit such 
persons as the wife of the assured. It appears tome that Mr 
Ray was too much obsessed with notions of hardship and his 
enthusiasm to seek reason in the legislative history is mis- 
placed. This will be clear by reference to the next sub-section 
(7) in section 89 of the Act. So far as married women are 

. concerned wives and widows are amply protected by section 
6 of the Married Women’s Property Act Sub-section (7) 
. Btates that the whole of section 39 of the Act shall not apply 
to any policy of life insurance to which section 6 of the Married 
Women's Property Aot, 1874,- applies. If that is so then there 
is no hardship to the wife-or widow. Section 6 ofthe Married 
Women’s Property Act, 1874 says: 


“A policy of insurance effected by any married man 
on his own life, and expressed on the face of it to be 
for the benefit of*hia wife, or of his wife and children, 
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or any of them, shall ensure and be deemed to he a 
trust for the benefit of. his wife, or of his wife and 
children, or any of them, according to the interest eo. 
.expressed, and shal] not, so long as any object of the 
trust remains, be subject to the control of the husband, 


or to his creditors cr form part of his.estate." 


Therefore such beneficiaries as. the wife or children are 
amply protected and there is no hardship and all that a 
poliey-holder has to do is to express on the face of the policy 
that it is for the benefit of wife and/or chiidren’ The moment 
he does so it is bevond his control and beyond the control of 
his- creditors and outside the part of his.estate, But thia was 
not what was done in this:case. Here this isinot à case:of wife 
and/or of children. Here.is.a: ocase of jointnominees, . one 
nominee being the wife aud the other being the son-in-law 
who were not expressed to be the beneficiaries of this money 
bnt who were stated only to have, the right to.receive the 
money. only.in the event of the, assured ,dying before the 
maturity .of the policy, The terms of nomination in this.case 
which I have, quoted do not show that the policy. WAR expressed 
on the face of it to be for the. benefit of the wife „within the 
meaning of section 6 of the Married Women's Rroperty. Act. 
Thé terms of nomination here make the nomination simpliciter 
which comes: under sub-section (6) of section 89 of the In- 


‘surance’ Act. This is not the end of the matter because the 
‘proviso to sub-section (7) of section 39 of the Act takes it 
‘beyond doubt. That proviso states that where a nomination 


in favour of the wife is expressed whether or not on the face 
of the policy as being made under this section, section 6 of the 
Married Women's Property Act shall not be-deemed to-apply 
or to hive applied to the Policy. That means that the policy- 
holder can elect to come either under nomination under 
sub-section (6) or under trust under sub-section (7) but if he 
does elect to nominate then such nomination takes it out of the 
trust under section 6 of the Married Women’s Property, Act, 
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This conclusion appears to me also to accord with common- 
sense, To-give:the-pelicy holder the right to cancel the nomin- 1909 
tion by transfer or assignment or will or further endorsement 








‘and to, provide in, the case of the nominee’s dying before matu- Dipl eM xia 
rity or before the policy-holder the money to belong to the ahs TNT 
policy- holder or his heirs or legal representatives and then so Nathmull 

to construe 8ub- seetion (6) as making such moneys under the P. B 


policy nominee’s own money is to indulge in contradictions. ^ MukAarji, J. 
Such rights of the’ policy holder expressly recognised’ by ‘the 
different sub.seotions of section 39 of the Act show that the 
policy-holtler has the right of disposition over the moneys- in 
spite of nomination, so that the moneys due under the polioy- 
come within the exact language of section 60 of the Civil 
Procedure Code which describes properties of’ the judgment- 
debtors which are attachable. One can understand why 
section 39 of the Insurance Act does not apply to, trusts éreat- 
ed under section 6 of the Married Women’s Property. -Aot 
relating to insurance policier. Such truste are expressly said 
bv the Statute to be beyond the control of the policy- 
holder and are expressly said not to form part of the estate 
of the poliev holder But the policy holder cannot have the 
heat of both the worlds, on the one hand to have full right 
of disposition in apite of nomination and at the same time 
the nominee to have title to the money. 


Tt appears that there is not much of case law on the sub- 
jeot. My attention has been drawn to the decision in Swami 
Amardas vs. Sri Dadu Dayalu Mahasabha and others (1) 
where the learned judge came to the conclusion that a nomin- 
ee did not become the owner of the money payable under 
the Policy merely by reason of the nomination but the 
Policy holder continued to be the owner up to the end of his 


life and had full power of disposal over it. The learned 


(1) [1953] D.L.R. 139 
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judge came to the conclusion that such moneys payable under. 
the policy should be treated as part of the testator's assets. 
The case there arose on the point of Court-fees“payable. Thé 
decision appears to me not to be in conflict with the conclu] 


sions that I have reached. 


In the circumstances and for the reasons stated, this appli- 
cation must fail. I, therefore, dismiss this application, I shall 
not, however, makein the special cireumstances of thia case 
the applicant liable for the costs, but I direct that the respon- 
dent’s cost of the application will be added to his costs in 


execution of the decree, 


K. B. Ghosh & Co. ‘Solicitors for the Applicant 2 
N.E. Ray, Solicitor for the Respondent 


P. K, D | j | Application Dismissed 
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- CIVIL REVISION. 

Before the Chief Justice P. B. Chakravartti and 
.  .° Mr. Justice S. C. Lahiri. 

‘SHAIK AHAMMAD & ORS. 

° SUDHIR M GHOSH.* 


` 
T, 


T 


Definition of Thika tenant in the Calcutta Thika Tenancy Act, 1949. as 
amended by the Calcutta Thika Tenancy (Amendment) Ordinance, 1032 
—Scope of Sec. 5(2) of the ordinance of 1952—9M eaning of the Expres- 
sion ""Cour&' appearing in the said Sec. g(3)—' 'Finalty" as used in 
C(6) of Sec. 27 of the Thika Tenancy Act of 1949. 


Where an appeal has been preferred from an order of the Calcutta 
Thika Tenancy Act Controller and the appeal has ended in a dismissal, the 
only authority before which an application under Sec. 5(s) of the Calcutta 

hika Tenancy (Amendment) Ordinance of 1:953 can be made after the 
dismissal of the appeal is the Appellate Court and not the Controller. 


Sec. 5(2) of the Ordinance of 1952 does not contemplate that a person, 
who has already been found to be Thika Tenant under the main Act of 
1949 before its amendment by the Calcutta Thika Tenancy (Amendment) 
Ordinance of 1952 and who is a Thika tenant also after the amendment, 
can make an application under Section 5(2) of the Ordinance and have 
the whole matter between him and his landlord re-opened and re-agitated. 


Except in respect of the three classes of tenants referred to in clauses 
(a), (b) and (c) of Sec. 2 of the Calcutta Thika Tenancy (Amendment) 
Ordinance of 1953? the definition of Thika tenant as amended by Sec. 2 
of the Ordinance of 1952 is wider than the original definition given in the 
Calcutta Thika Tenancy Act of 1949. The amendment definition drops the 
reference to various systems mentioned .in the original definition and 
enlarges the class of persons who would -come within the purview of the 
original definition- There could thus be no question that, barring the 
classes of tenants referred to in clauses (a), (b) and (c) of Sec. 2 of the 
Ordinance of 1953, persons who had been found to be Thika tenants 
within the meaning of the original definition would necessarily be such 


“Civil Revision Case No 1379 of 1954 against the Order or 
the Subordinate Judge, ist Additional Couit, Howrah, passed in Misc. 
Appeal No 180 of 1953 dated 27-2-54 affirming that of the Munsif, and 
Court, Howrah, passed in Misc. Case No. 300 of 1953 dated 2-5-53. 
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tenants within the cxtended definition substituted by the Ordinance the 
case contemplated by Sec 5(2) of the Ordinance is therefore the tase ot a 
person whose claim.to be a tenant under the old definition has been 
rejected but who found that he could claim the status of a Shika tÉnant 
after the promulgation of the Ordinance under the wide definition given 
in the Ordinance. The object of the provision ‘seems to be to give relief 
to persons who would be thika tenants under the new definition given in 
the Ordinance, but who, not having been or not having been able to prove 
themselves to be, such tenants within the mcaming of thc Ac? before its 
amendment had suffered a decree or order for ejeciment because of the 
lack of that status, between the commencement of the Act and that of 
the Ordinance. 


There are three cases, however, in which the amended definition of a 
thika tenant is narrower than the original definition. The cases are the 
cases of persons referred to in'clauses (a), (b) and (c) of Sec 2 of the 
Thika tenancy Ordinance of 1952. Persons of these three classes might 
perhaps come under the old definition if the condition as to the proof 
of a system was satisfied but they can never come within the purview of 
the new definition. This does not justify the conclusion that’ a person, 
who was adjudged to be a thika tenant under the main Act of 1949 before 
its amendment by the Ordinance cculd make an application under Sec. 5(3) 
of the Ordinance. f 


The applicant contemplated by Sec. 5(2) of the Ordinance of 1952 
cannot be the landlord : 


The finality under Sec. 27(6) of the Calcutta Thika Tenancy Act of 
1019 is a finality under thc Act, Sec. 5(2) of the Ordinance is not a part 
of the Act but 1s a provision of an external character. 


- 
L 


Application for revision Under Article 227 of the Consti- 


tution of India against an order Under Sec. 5(2) of the Calcutta 


Thika Tenancy (Amendment) Ordinance of 1952 passed by the 
Appellate Court confirming the order passed by the Controller. 


The material facis will appear from the Judgment. : 
Shyama Charan Mitter for the Petitioner. 


Sachindra Chandia Das Gupta, Amiya Kumar Ghose and 
Ramesh Chzndra Banerjee for the Opposite Party. 


The Judgment of the Court was as follows : — 
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P, B. Chakravartti, C. J. :— his Rule mara a question 
of construction with respect to Section 5(2) of the Calcutta Thika 
Temancy (Amen4ment) Ordinance, 1952, which, we understand, 
hae been causing some difficulty. n E 


Phe question has arisen out-of the following facts: — 
The Petétioners are in occupation of a certain plot of land 
situated within the.limits of the Municipality of Howrah and 
‘they or their predecessors have built some structures thereon. 
The land is held under the opposite party. On the 15th of 
March, 1950, the opposite party made an application before 
the Second Munsif at Howrah sitting as a Controller under 
the Calcutta Thika Tenancy Act, praying for an order of 
ejectment against the petitioners on the ground that they were 
Thika Tenants and had not only defaulted in. paying arrears 
of rent, but had also let. out a major part of the holding for 
more than six consecutive months. “The application was thus 
an.application under Clauses (i) and (v) of Section 3 of the 
Calcutta Thika Tenancy Act, 1949. By an ex parte order made 
on the gth of September, 1950, the Controller allowed the 
application. He did not base his order on the ground of 
default, because he said that an order of ejectment on- the 
ground of default could be averted by making a deposit under 
section 6 of the Act, but since the petitioners were hable to 
be ejected, in any event, on the other ground, it would serve 
no purpose to Üirect their ejectment on the ground of default. 
He therefore, allowed the application on the ground of un- 
authorised sub-letting of a major part of the holding. for more 
than six consecutive months and ordered the opposite party to 
pay compensation, as required by proviso (ii) to section 4 of 
the Act. As the’ petitioners failed to file a statement as to 
what compensation they would claim, although the Controller 
asked them to do so, an order was made appointing a Com- 
missioner for the purpose. Further proceedings under the 
order last mentioned were proceedings when the petitioners 
fled an application for review under section 27 of the Act. 
The application was made on the 11th of December, 1950 and 
thereupon Miscellaneous Case No. 365 of 1950' was started, 
For some time ,the. origindl case, which was Miscellaneous 
Case No. ,/8 of 1950; and the review case, which was Miscel- 
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Civil laneous’ Case No. 365 of 1950, proceeded on parallel lines, but 
- 1955 . on the oth of June, 1951, the Controller directed, that Gase 
ran No. 78 of 1950 would remain in abeyance till Case No. 365 
E ponnad of 1950 was disposed of and would be taken up after the dis- 
Y. osal of that case. The review application was dismissed on 
uc. mar the sth of August, 1952, both on the merits and on the ground 
that it was barred by limitation. Proceedings in Case No. 78 

das Cap OF 1950 were then resumed, but before they could go far, the 
n petitioners preferred an appeal, which was Miscellaneous 
Appeal No. 176 of 1952. When the appeal was pending, the 

Calcutta’ Thika Tenancy (Amendment) Ordinance of 1952 was 

promulgated and it came into force on the 21st of October, 

1952. Thereafter on the grd of December, 1952, when the ~ 

appeal was still pending, the petitioners made an application 

under section 5(2) of the Ordinance of 1952, but as the records 

were with the appellate Court, the Controller was unable to 

deal with the application. The appeal was subsequently dis- 

missed and upon the receipt of the records from the appellate 

Court, the’ Controller directed the application under section 

5(2) of the Ordinance to be registered on the 22nd of December, - 

1952. The application was in due course heard and it was 

dismissed on the 2nd of May, 1953. An appeal taken from the 

order of dismissal was also dismissed on the 27th of February, 

1954. Thereafter, the petitioners moved this Court and ob-: 


tained the present Rule. 





Both the Controller and the learned Judge on appeal have 

held that section 5(2) of the Ordinance does not contemplate 

an application by a person who was sued as or found to be a 

lhika tenant even under the main Act of 1949. before its 

amendment by ordinance and against whom a decree or order 

i for ejectment had been made.in his cavacity of a Thika tenant. 
“On reading section 5(2) of the Ordinance,” observes the 

learned Judge, "I cannot persuade myself to imagine a case 

of a Thika tenant who having had suffered an order of eject- 

ment to be passed upon a footing that he was so within 1949 

$ Act, could again come either to the Controller or to the 
Court to find him to be a Thika tenant under 1949 Act as 

amended by 1952 Ordinance." Both the Controller and the 

learned Judge have taken the view that the intention of sec- 
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tion 5(ł) of the Ordinance that it does not apply to a person Cin 
whq has already een ‘found to be a Thika tenant, even within 1955 
the meaning of the'1949 Act and has suffered a decree Or & | Ahammad 
order for ejectment in that character, appears from the terms & Ors. 
of the section itself. 'The learned Judge, however, has added a np eee 
a further ground in support of the view taken by him. He Ghosh 


has said that under section 27(6) of the Act, an order made, p. Chakravartti 
by the Controller shall, subject to any order that may be passed 

in review, be final and that finality also attaches under that 

section to any order made by an appellate authority. Accord- 

ing to the learned Judge, the petitioners, having availed them- 

selves of the provision for a review and having also appealed, 

but having failed both in their application for a review and 

in their appeal, could not fall back upon section 5(2) of the 
Ordinance-and commence a new attack on the order of eject- 

ment. 'The orders suffered by them had become final. 


It was contended before us on behalf of the petitioners 
that the construction placed by the Controller and the learned 
. Judge on the terms of section 5(3) of the, Ordinance was 
erroneous and that, if the two preliminary conditions men- 
tioned in the first part of the section were satisfied, the person 
against whom a decree or order for ejectment had been passed, 
would be entitled as of right to make an application under 
the sub-section, „even though he might have been sued or 
proceeded against as a Thika tenant in the original proceeding 
and had been found to be so. The right given by -the sub- 
section to the person against whom a decree or order for 
possession had been passed was, it was said, unqualified, save 
by the two conditions laid down in the opening part of the 
Sub-section. - 

In order that the validity of this contention may be 
examined, it is necessary to set out the terms of sections 5(1) 
and 5(2) of the Ordinance, they read as follows: — 


SUB-SECTION (1):—" Save as provided in Sub-section 
(2), the provisions of the said Act as amended by this 
Ordinance, shall apply to all cases pending before a Court 
or Controller on, the date of the commencement of this 
Ordinapce." 
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SuB-SEcTION  (2):—" If. at any time between the 


_ commencement of the said Act and of „this Ordiance, a, 


decree or order has been passed for the recovery of *pos- 


session of any land and for the other relief, if any, end 


delivery of possession has not been given, then on appli- 
càtion made in thís behalf by the person against whom 
the decree or order was passed, within three months of 
the commencement of this Ordinance, the court which or 
the Controller who passed the decree or order ;shall decide 
(after hearing the parties and after taking fresh evidence 


^ 


"if necessary) whether the person is a Thikaetenant within 
‘the meaning of thé said Act as amended by this Ordinance. 


If the Court or- Controller. holds that the person is not 
such a Thika tenant, it or he shall dismiss the applica- 
tion. If the Court or Controller holds that the person is 
such a thika tenant. it or he shall set aside the decree or 
the order and annul the execution proceedings, if amy, 


and— 


~. (i) where the proceedings are before a Court it shall 
remit the case to the Controller to be dealt with 
by him according to law; 


(ii) where the proceedings are before the Controller, 
he shall reopen the case and pags a new order.” 


What is contended on behalf of the petitioners is that the 
Thika Tenancy Act having come into force on the 28th 
of February, 1949, the Ordinance having come into force 
on the 21st of October, 1952, and the order for possession 
having been made on the gth of September, 1950, it was 
passed between the commencement of the Act and of the 
Ordinance and, therefore, the first condition laid down 
in section 5(2) was satisfied. It is said, in the next place, 
that the order is an order for recovery: of possession of 
land and delivery of possession not having yet been 
given, the second condition is also satished. It is said 
lastly that the petitioners heing persons against whom the 
order was passed, their application *was not required to 
fulfil any other condition and it was clearly maintainable 
under the express terms of the sub-s¢gtion. 


h 
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‘shall deal with: this contention presently, but before I me 
do só, T would like to refer to what appears to me to be a 1955 
secqnd difficulty , in the way of the jpetitioners. Under the , , Ahammad 
terms of section (5) (3) of the Ordinance which I have just & Ors 
read, the application under the; sub-section is to be made to md M 
“the Court which or the: Controller who passed the decree or Ghosh 


order.” [n the present case, the order for possession Wasp 5 Chakravariti 
originally passed by a Controller, but: there was an appeal C J 
which was dismissed. In such a case it is at least arguable that 
after the appellate Court ‘has. dismissed the appeal, the only 
order for possession is an order passed by the appellate Court 
into which the order of the Controller must be deemed to 
have merged. If that be so, the tribunal which had passed 
the decree would be not the. Controller but the appellate 
Court. The word “court” has been explained in Clause (fi) 
of the explanation attached to section 5 and, it is these said 
that “the expression ‘court’ includes.a .court exercising 
appellate or revisional jurisdiction." .It will be noticed that 
unlike section 37 of the Code of Civil Procedure, the Explana- 
tion does not define the expression " the court which passed 
the decree," but only the expression " Court." If the Expla- 
nation had been in the terms of section $7 of the Code of 
Civil Procedure, the court which passed the decree would in- 
clude the court of first instance, even though the decree or 
order to be reopened had, been passed by.a Court in exercise 
of an appellate, jurisdiction: The present Explanation, how- 
ever, is limited to the word “ Court" and if.the extended 
definition, as given in the Explanation, , be- substituted for E 
the expression “Court " in sub-section'(2), one gets the result 
that the application would.have to be made to the appellate 
Court which had passed the decree. It would, therefore, seem, 
at least prima facie, that after the petitioners had taken an 
appeal from the order of the Controller and ‘suffered a dis- 
missal of that appeal the only authority before which they 
could make an application after such dismissal would be the 
appellate Court and not the Controller. I.do not, however, 
desire to rest my decision on that basis, because, -unfortunately, 
the appellate order is not on the record and besides that it 
was an order of dismissal, we,do not know anything about its 
actual terms. "There is some difference of judicial opinion as 
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to what an appellate decree or order of affirmance ought to 
be like in order that,the trial Court's decree or orderecan be 
said to have merged init. : € : 4 


a ` 


"To revert mow to the question .of construction, I find 
myself unable tò accept the view contended. for on behalf. of 
the petitioners. "There appear to.me to. be several indications 
in the sub-section itself which would show that what it con- 
templates ‘is an application by ij, person. who .had* been found 
not to be'à Thika tenant under ihe main Act of 1949 and 
against whom a’ decree or order:for possession had been passed, 
or perbaps with respect to whose status there chad been no 
finding at'all, but who is a Thika tenant within the meaning 
of the Act, as-amended by the Ordinance. ‘The sub-section 
does” riot appear to contemplate that a person who has already 
been found to-be a Thika tenant under the main. Act of 1949 
before its amendment and who is- also a 'Thika, tenant under 
the Amendment Act, can make an application under the, sub: 
section and*‘have the whole matter bétwéen him and his land- 
lord reopened ‘and reagitated, although no question about his 
status falls to be decided. . ° | i 

Turning now to the terms of the section, it will appear 
that in many respects they. cannot be taken literally. To take 
but one instance, the decree or order contemplated by the 
sub:section is described as a-idecree or order ," passed for the 
recovery of possession of any land." -That language is per- 
fectly general and if one had to go by that description alone, 
one would bave to hold that the decree or order might well 
be decree or order for the possession of a piece of bare land 
on which no structure had been constructed by.the tenant. 
Such however, is not the true intention of the- sub-section, 
because it would appear from.the terms of'sub-section (1) that 
sub-section (3) is an exception'to that sub-section and the 
earlier sub-section relates to “ cases pending before a court 
or a Controller on the date of the commencement of-this 
Ordinance" and therefore relates to cases under the Thika 
Tenancy Act or at least cases with which the Act has’ some 
concern. I am pointing this out, because it has been con- 
tended that we ought to go by tHe letter of the sub-section 
and ought not to look further. As to the various indications 
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in the.sub-section regarding its true intention which I men- 
tioned a few moments apo, the first to be noticed is that the 
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. | assed is f 
party against whom the decree or order has been p SRI Asma 


destribed by the subsections as “ the- person." He is not 
called “ the’ tenant” or'“ the thika tenant.” .In the second 
place, the subséction provides that the.Court or the Controller 


‘Fhika tenant in the original proceeding could, nevertheless, 
apply for a ‘ffesh decision that he was such a tenant within 
the 'mearing:óf the amended Act. Excépt in respect of three 
classes of tenants, the amended definition of. Thika tenant - is 
wider than the’ original: definigion. It ‘drops -the reference to 
various systems which the original definition contained: and, 
quite obviously, enlarges the class of persons who would come 
within thé original definition contained and, quite obviously, 
enlarges the class of persons who would come within its pur- 
view. There: could. thus be no question that barring the 
classes I have.mentioned, a person who had been found to be 
a Thika tenant-within the meaning of the original definition 
.would necessarily: be ‘such tenant within the' extended defini- 
tion substituted by the Ordinance. There could thus be no 
point in a person, alreddy admitted or adjudged to be a Thika 
tenant within the meaning of the.‘original Act. applying under 
section 5(3) of the Ordinancé for a decision that he is a Thika 
tenant within the meaning of the amended’ Act as well. Quite 
obviously, the case coritemplated is the case of.a person whose 
claim to be a-tenant under the old definition had been rejected, 
but who foünd after the. promulgation 'of the Ordinance that 
. he could now claim the status'of a: Thika tenant under the 
widér definition and obtain the benefit. of the-Act. The object 
of the provision sums. to bé'to give relief “to persons- who 
would. be. Thika tenamts under. the new: definition,. but -who; 
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not having been or not having been able to prove themselves 
to be, such tenants within the meaning of the Act before its 
amendment, had suffered a decree or order for ejectmente be- 
cause of the lack of that status, between the commencement 
of the Act and that of the Ordinance. The object cannot 
reasonably be taken to be ,to give persons who are Thika 
tenants under both the original definition and theeamended 
definition a second chance of a,second fight with their land- 
lords for no apparent reason whatever. I therefore think that 
the decisive factors in arriving at a true construction of the 
sub-section are not the two preliminary conditions Jaid down 
in its opening part, but the scope and the object of the appli- 
cation contemplated, as appearing from the specification of 
the subject matter of decision. The true test, to my mind, is 
not~to see merely whether the decree or order was passed 
between the commencement of the Act and that of the 
Ordinance and whether delivery of possession had been given, 
but to see whether the applicant could have any reason to 
make and maintain the application contemplated by the section, 
or, to put it in another way,,whether the application con- 
templated by the section could possibly or reasonably be made 
by him. Judged by the test I have just mentioned, it must 
follow that a person who has already been admitted or. ad- 
judged to be a Thika tenant even under the main Act of 1949 
and who has suffered a decree or order for possession with his 
status of a thika tenant taken into account, i$ not competent 
to make the application contemplated by the section and it is 


-not such persons that the sub-section contemplates. 


- 


A passing reference must now be made to the three cases 
in which the amended definition of a thika tenant appears to 
be- narrower than the original definition. The three cases are 
of persons who hold land in perpetuity, persons who hold 
land under a registered lease for a period expressly stated to 
be not less than 13 years and persons who use or occupy the 
land held as a khatal. Persons' of these three.classes might 
perhaps come under the old definition, if the condition as to 
the proof of a system was satisfied, but they are excluded from 
the purview of the new definition. Does this difference justify 
the conclusion that even a person who was admifted or ad- 
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judged to be a thika tenant under the main, Act before its 
amendment, could make.an application under sub-section 5(2) 1955 
of she Ordjnance? I find it impossible to hold that he could. hod cdd 
It is to be noticed that the applicant contemplated by the & O1s 
sub-section: is: not the landlord "who has obtained a decree or cu TR eee 
order for possession, but the. person who has suffered the Ghosh 


pM 


decree ore order. -If the landlord had. been given a right top m Chakravartti 
make an application, he could conceivably have come and C. J 
asked for decision that a person: who had been admitted or 

found to be a thika tenant under the old definition was not 

such a/ tenant under the amended definition, because he came 

under one or other of the three classes which the new defni- 

tion excepts. An application by the person, who has suffered 

a decree or an order for ejectment, for a decision that though 

a thika tenant under the unamended Act, he is no longer 

such a tenant, because of tlie exceptions made by the amend- 

ment, is not conceivable. I would therefore think that so 

far as is material for the purposes of an application under 

section 5(2) of the Ordinance, the amended definition js wider 

than the cld definition and therefore in the case of a person 

against whom a decree or an order for possession has been 

made in the capacity of a thika tenant, can have no reason at 

all to ask for a decision that he is a thika tenant under the 
amended definition as well by means of an application under 


the sub'section. 


So much as to the language of the sub-section and the 
nature of the application contemplated by it. such as that 
language indicates. If one proceeds to the further provisions 
contained in the sub-section, one must be confirmed in the. 
view that the Ordinance making authority could not have in- 
tended to give a person, already found to be a thika tenant 
under the main Act, a fresh chance of fighting the differences 
between his landlord and himself over again. The closing 
part of the sub-section provides that if the Court or the Con- 
troller holds that the applicant is a thika tenant, it or he 
shall set aside the decree or the order and shall annul the 
execution proceedings, if any, and then shall reopen the case ! 
and pass a new order. I have- already :pointed out. what I 
“may only call the absurdity of holding that, by the sub-section, 


142 THE CALCUTTA LAW JOURNAL [Vor. 97 





Civil the Court or the Controller has been solemnly enjoined by 
1955 the Legislature to decide that a person who has alreatly been 
gian found to be:a'thika tenant is a thika' tenagt. Leaying that 
M mag apart, ‘it is pertinent to enquire how the further Steps to be 
rg taken by the Court or the Controller, as envisaged by the 
AE section can fit in with a reasonable notion of what the 


—— Ordinance making authority must have intended. Except with 
EL Carma espect to one matter to which I shall preséntly refer, the 
Ordinance makes no difference as to the rights and liabilities 
of either a thika tenant or his landlords as they were under 
the Act before its amendment. : In those cir.u:nstances, if a 
decree or order passed against a person on the*basis that he 
is a thika . tenant is to be reopened and a new order in 
accordance with law is to be passed, the scope of such further 
proceedings must necessarily be that the same old issues of 
á fact and law that have once been tried out must be re-tried. 
I cannot imagine the Ordinance-making authority having in- 
tended that-.although a person may have already been dealt 
with as a thika tenant and all the privileges available to him 
may have already been considered in tbe original -proceedings 
and although a decree or order may have been passed against 
him, because it was found tbat though a thika tenant, he had 
made himself liable to ejectment and could claim no protec- 
tion under the Act, stil the very same matters must be re- 
opened and allowed to be canvassed and decided over again, 
for no other reason that having been a thika tenant, he con- 
tinues to be a thika tenant and that the definition of a thika 
tenant has been widened so as to comprise a -wider class of 
persons which in no way concerns him. I cannot conceive of 
. anythingless rational than such a view and I am not prepared 
to attribute it to the Ordinance making authority. 


The one matter which causes a little difficulty is the 

amendment made by the Ordinance of Clause (v) of section 3 

of the Act. Under the clause, as it stood before its amend- 

ment, a thika tenant was liable to be ejected, if he: had failed 

himself to use or occupy a major part of the holding for his 

° own residential, manufacturing or business purpose for more 
"than six consecutive months. Once the failure to occupy a 

major part of the holding for the stated period was found, the 
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thika tenant would be liable to suffer ejectment and there Civil 
was nd exception or qualification attached to the clause. The 1955 
Ordinance, howgver, makes a small amendment and provides haik Ahammad 


that, in ghch a case, the thika tenant shall not be liable to & Ors. 
ejectment from that portion of the holding which he himself ,, huc nee 
occupies and shall be deemed to be a thika tenant in respect Ghosh 


of that portion, if he agrees to pay such proportionately fairp p Chalasgonis 
rent for that portion as may be fixed by the Controller. In a C. J. 
case coming within clause (v) of section 3, therefore a person 

against whom a decree or order for ejectment has been made 

as a thika tenant under the unamended Act, may be entitled 

to some relief, if the decree or order is reopened under the 
Ordinance. I do not however think that this single exception ce : 
justifies the view that section 5(3) of the Ordinance contem- 

plates applications even by persons who were dealt with as 

thika tenants within the meaning of the main Act and directed 

to be ejected on that basis. As I have already pointed out, 

except in this one case, in all other cases, the result of re- 

opening the decree or order would almost be radiculous, be- 

cause it would be a meaningless duplication of proceedings 

which have already been had between the thika tenant and his 

landlords and for directing which no reasonable cause can be 

thoveht of. In my opinion, the obviously better view to take 

is that althcuch the Ordinance making authority was making 

this amendment of clause (v) of section 3, he did not intend 

that its benefit, would be available to a thika tenant in the 

limited number of cases contemplated bv section 5(2) of the 
ordinance bv means of ən application under that sub-section 

That such was not the intention is, to-my mind, established 

bv the scope and object of the application contemplated by 

the section which I have already explained. 


Our attention was drawn to a decision of Renupada 
Mukheriee, J in the case of Krishnalal Haldar vs. Ratha 
Ranjan Banerji alias Promode Ranjan Banerji,(1) in which the 
learned Judge took the view ccntended for by the Petitioners 
before ^us. With great respect to the learned Judge, we are 
unable to agree with him. He has gone by the two prelimi- 
narv conditions laid down in the section and held that once 


(1) Civil Revision Case No 460 of 1954 decided by the Hon'ble Mr. 
Justice Renupada Mukherjee dated 14th July, 1954— (unreported). 
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those conditions were satisfied, the person against whom a 
decree or order for possession had béen passed, would neces- 
sarily be entitled to make an application undet the sub-secteon. 
I have already pointed out that one ought not to stop at the 
circumstances contemplated by the section in which an appli- 
cation may be made, but must proceed to consider thé kind 
of application contemplated and see whether such n appli- 


P. B. Chakravatti- on could have been provided for by the Ordinance making 


C J. 


authority and could be made for any reasonable or intelligible 
purpose, if the applicant was a. person who had already been 
admitted or found to be'a thika tenant in the origina] pro- 


. ceedings. The réasons I have already given. for taking the 


view need pot be repeated. 


To my mind the object of the, sub-section, broadly looked 
at, is plain. ,'Fhere was an unfortunate reference to several 
systems ‘in the original definition of a thika tenant and a very 
wide class of persons were finding it impossible to prove their 
status because of the difficulty of proving a system. As a result, 
between the date when the Act'had come into force aud the 
date when the Ordinance was promulgated, several of such 
persons had been unable to claim the benefit of the Act and 
had suffered decrees or orders for ejectment. The Houses of 
Legislature not then being in session, the Governor came to 
the rescue of that class of persons with the Ordinance of 1952 
which enlarged the definition of a thika tenant and gave an 
opportunity to the persons, against whom decrees or orders 
for possession had already been made, to claim tlie status of a 
thika tenant under the new definition and to have the decrees 
or orders re-opened. I do not say that a section of an Ordi- 
nance, any more than the section of an Act, is to be construed 
by reference to the back ground of facts, but it appears plainly 
enough even from the terms of the sub-section, that its object 
was to extend the benefit of the status of a thika tenant to 
persons who were really thika tenants under the terms and 
conditions of their leases, but who had had the misfortune of 
suffering a decree or .order for ejectment by reason of the 
difficulties created by the old definition in regard to the proof 
of the status. To say that the sub-section creates a general 
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cbaracter in favour of all judgment-debtors under decrees for Civil 
ejectment from lands, including those who had suffered decrees 1935 
or orders gs thika tenants, to make an application under SEC ee CAR 
tiop 5(2) of the*Ordinance and to have a de novo. trial, appears ^ & Oi. 
- ‘ m x a v 
to me to misread the sub-section. s 2 oue ae ea 
Ghosh 7 


I would add only:one word with reference to the second, g Chahavariti 
ground given by the Iearned Judge in support of his view. C. J. 
That ground, it will be remembered, is that the order of the 
Controller or the order of the appellate court had become final 

under sub-section (6) of section 27 and therefore the petitioners 

had no right to invoke the aid of section 5(2) of the Ordinance. ` " 
That view appears to me to be misconceived. The finality 

under section 27(6) is a finality under the Act. Section 5(2) 

of the Ordinance is not a part of the Act but is a provision 

of an external character. As a provision of the Ordinance, 

it belongs to the Ordinance alone and is not. directed to be 
incorporated in the main. Act, and even when the Act was 
subsequently further amended in 1953, the provisions of 

section 5(2) of the Ordinance were not embodied therein. 

This section of the Ordinance therefore stands outside the 

Act and ‘provides-a kind of emergency relief to the class of 

persons „contemplated by it who had suffered the misfortune 

of an ejectment decree or order since the commencement of 

the Act and before the promulgation of the Ordinance. It 

is not controlled by the Act but stands apart and, therefore, 

the ground drawn by the learned Judge from section 27(6) of 

' the Act must be held.to be not a valid ground.. 


For the reasons I have given, this Rule is discharged. As, 
however, a contrary view of the sub-section was taken at least 
in one decided case, I would make no order as to costs. 


$, C. Lahiri; J. | 
i I- agree. Tr 


‘Rule discharged. 


| oU ek LI - A : i 
P.K.D. , Gi i ; 
ý L 1 T r 
r 


Civil. 


1955- 
rand 


July, 29. 


. Bengal Co-operative Societies 
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Before Mr. Justice R. S. Bachawat and * 
Mr. Justice P. C. Mallick. 


NALINI MOHAN CHAUDHURI « 
V. ^ 
MALDA CO-OPERATIVE URBAN BANK LTD.* 


Act 1940 ‘(Ben. Act xxi of 1940) Sections 86, 
—Dispute between the Societ and a member 


87, 133(3), 134, Rule 127, 
f the award—Exccu- 


—Reference to arbitration—Award—Execuiton o 
tion. found trme-barred—Second reference by the Society to a bitration 
for identical dispute—Second award whether: without jurtsdiction— 
Execution of the second award—Whether maintainable. 


A valid award once made under the Bengal Co-operative Societies Act 
is final and binding upon the parties A second award.. on .a, second 
reference to arbitration of the identical dispute is without jurisdiction 
and a nullity. Such an award cannot be enforced in execution. 


A Co-operative Society obtained an award against a member in respect 
of a debt due from him. The Society put the decree into execution, but 
the application for execution was found to be time-barred by the ultimate 
decision of the High Court. The Society thereupon referred the self same 
clam as a dispute to arbitration and obtained a second award in their 
favour. The Society having put the second award inte execution, 


Held, execütion of the second award was without jurisdiction and 


must fail. . 
€ 


Afzal Hossain v. Kaigarey Co-operative Sociely (1) referred 
to. ' 


Second Miscellaneous appeal from objections to execution 
of an award under the Bengal Co-operative Societies Act. 


* Appeal from Appellate Order No. 5 of 1954 against of Sri R. N 
Roy, District Judge of Zillah Malda, in Misc. Appeal No. 9 of 1958, dated 
the 1gth of June, 1953, affirming the order of Shri S. C. Roy, Munsiff, ‘st 


Court, Malda, dated 26th March, 1953, 


(1) (1955) 59 C W.N. 1140, vi 


- 
“we o pe 
a — = 
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The material facts will appear from a judgment Civil 


a 1955 
 "Rabindra Nath €haudhuri for ‘the Appellant. " Naum Mohan 
* Bijan Behari Das : Gupta. for the Respondént. ' " . Chaddhun 
i v. 
e a, Cs T" T : . Malda Co-op: 
: p orm ME. Urban Bank Ltd. 


' ' NCC E, t í 
The judgment of thé court was as follows : — jun ho 








R. 8. Bachawat, J,?—This is an: appeal. from a decision 
of the District Judge, Malda, affirming a decision of the Munsif, 
First Court, Malda. The appeal-arises: out of objections filed 
by the appellant. in Money Execution Case No. 26.0f 1951 which 
was started by the respondent for execution of an award ob- 
tained by the respondent against the. appellant. ; [he respon- 
dent is a co-operative bank. The appellant is a member of 
the Bank. The respondent bank claimed certain moneys from 
the appellant member. ‘The’ dispute between „tbem was a 
dispute touching the business of a Co-operative society between 
a. society’: and a member. The dispute was. referred to arbi- 
tration and the respondent Bank obtained an award in accord- 
ance with the Co-operative Societies Act, then in force. It is 
common case that the’ award should. be deemed to have been 
made and to have effect as if it was an award under the Bengal 
Co-operative -Sodietiés Act .1940, when the bank sought to 
execute the award it was held by the executing court that the 
execution of the award was barred by limitation. This find- 
ing was-affrgéd by this court. The Bank thereupon-made a 
fresh claim in respect of the identical debt and referred the 
cliim for arbitration under Section 87-of-the Bengal Co?opera- 
tive Societies ‘Act, 1940: : On ‘such reference a 2nd award was 
made in favour of the Bank.” The! Bank - then, saught to 
execute the award. The appellant contended that the award 
is nullity and it cannot, be executed. , 


Under Section"184 of the Bengal ‘Co-operative Socities 
` Act, 1940, every award is final. Under Rule 127 of the Bengal 
Co-operative Socities Rules. 1942, the award is enforceable in 
the same manner as a decree and as if it Were a decree. 

"A válid'award made by an arbitrator on reference to ° 
arbitration under Sectio 86 of the Bengal Co-operative 


f 1] 


- 
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Civil Socities Act 1940 operates to extinguisb and merge the claims 
and disputes referred to arbitration and is final and binging 
upon the parties, On the making of thé award the arbitrator 
Nalini Mohan is functus officio with regjrd to the disputes referred." Tbe 
) Chaudhuri _ arbitrator bas no jurisdicjjon to entertain a second reference 
sida Cow . and to make a second aVard in respect of the identical diş- - 
Urban Bank Ltd. putes which were previously referred to arbitration and in 

R. S. Bachawat, : ; — e 

respect of which he' has made his award.. 
t E : 7 





1955 
hon adi 


J. 


The ‘second ‘award made on -a second reference to arbi- 
tration’ of the identical disputes is without jurisdiction and 
is a nullity: ‘Under Section 133 (3) of the Bengal Cp-operative 
Socities Act 1940 execution of the award may be resisted on 
the ground that it is without jurisdiction. 

, ; l | 

I find that Mr. Justice S. R. Das Gupta: and, Mr. Justice 
Mallick came to somewhat similar conclusions "in | Afzal 
Hossain v. Kaigarey Co-operatwe Soctety(1). m 


vol The consequence is that we ‘must pronounce that the 

$ second award obtained by the respondent bank is a 'nullity 
and that such an award cannot be enforced in execution. We 
must, therefore, hold that the judgment appealed from is 
erroneous ‘and should be set aside.. . 


: We allow the appeal and set aside the order of the learned 
r4 District Judge, and the order of the Munsif, First Court, 
Malda and allow the objections and declare that the award 
- ' « now sought to be executed by: the respondent bank is a nullity 
z * and’ cannot be executed against the appellant. 


The appellant is entitled to his costs throughout, the 
hearing fee in this appeal being assessed at two gold mohurs. 


Mallick, J.:— 
I agree. 
: "E Appeal allowed. 
Pac NEC. e .. l 
(1) (1955) 59 C.W.N. 1140. e 
4 : om 
S. Ld e : Pa 
» E 
" P . 9 
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W. WOOD & ‘Sons LTD.." a 
* xe e Tu e uou 
^ o. BENGAL CORPORATION de ANO'FHER* 
Arbitration Act 1940, Sec. 34—A pplication under—Wheat must bestoan: nea 
(^ the iid CC uU" 1956. 


ba 


Action in a Court of Law—Inconsistent with readiness end willingness to February, 15. 
go to Arbitration. _ me d a M" 


Arbitration (Protocol and ' Convention) Act, jeden Sappien jor 
stay of the legal proceedings—Potnts’ on ‘which: the Court must be 


satisfied, 


t 4 
le nd x 


Election to. come: da under Ar bitration under the national statutes or 

under ‘the Protocol—Agreemint 10, which the Protocol does not appiy Lo 
—No question of stay arises—Const:uctión of the: Arbilration. clause ^n 
in the present case. - 


In an application. under Sec. 34 of: the. Arbitration Act, 1940 for stay 
of legal proceedings, it is incumbent upon the applicant to show that the , 
' applicant was at the time when the proceedings were. commenced and 
still remains ready and willing to do all things necessary to the proper 
conduct of the arbitration. 

It is well settled that an action in a Court of law is inconsistent NU : 
readiness and willingness to go to Arbitration. : 


Weir v. Johnson (1) followed: = =e j ; Ex 
In an application under Section 3 of the Arbitration (Protocol and 
Convention) Act, 1937 for stay of-the legal procecdings, the Court has to 
be satisfied that the ‘agreement or arbitration has not become (1) inopera- 
tive or (3) cannot proceed or (8) piat the dispute is with rtgard to a matter = ¢ 
agreed to ;06 referred. (08 ` 


It is open to the parties, subject respectively to the jurisdiction of 


2 w 


* Matter N of 1954 in te: Suit No. 1298 of 1 A lication 
: o. 586 - 954. App 


to stay all p gf in Suit No. 1298 gt 1954- 
(1) (885) W. N. 159. IS M ELE 
æa mE 
PE . e 
f V ' 
e e ^ e 
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Civit ^ different contracting States who are signatorieg to the Protocol antl Con- 
amd vention, to elect to come either under Arbitration under the national 
1958 statutes or under Arbitration „under the. Protocol. If by their eArbitratfbn 
W. Wood & Sons agreement such parties choose Arbitration under national statutes, he 
Ltd. agreement being that the parties should be governed by the English Arbi- 
there is then no 


ee . tration Act mentioned in clause g of the Agreement, 
Bengal Corporation further scope left for invoking the Protocol Arbitration any moie 
hold otherwise will be tantamount to saying that there is mo Sense that 
parties chose to difftrent competative Arbitration Tribunal to decide dispute 


under the same contract. 


To 


If the agreement be such to which’ the Protocol does not apply, no 
j question of stay under sec. 3 of that Act arises. ~ o 


* 


On a construction of the Arbitration clause set out in the becining 

of the judgment and contained in the Arbitration Agreemcnt dated the 

igth October, 1955, it-was held that by its very terms and language it is 
^ an agreement to which Protocol does not apply. : 


ER: 


Application by the Defendant under the Arbitration 
Act, 1940 and the Arbitration (Protocol & Convention) Act. 
1937 and-in' the matter of Arbitration agreement dated the 


19th October, 1955. : 


- 
- 9 


~ 


Action is a commercial cause: instituted on the zoth 

April, 1954 by the Bengal Corporation against W. Wood & 

i Sons Ltd. for recovery of Rs. 60,000/- as damages for breach 
of contract. ; : 


The material facts will appear from the judgment. 


Sankar Ghose for the Petitioner. 


A. C. Mitra and Ajoy K. Basu for the Respondents. 
The judgment of thé Court was as follows: — 





P. B. Mukharji, J.: This is an application to stay all 
proceedings in Suit No. 1298 of 1954 pending in this Court 
between Bengal Corporation and W. Wood & Sons Ltd. The 
? . Notice of Motion was taken out by W. Wood & Sons Ltd. on 

the 23rd August, 1954. The application is made under the 
Arbitration Act, 1940 and the Arbitration (Protocol and Con- 
- - vention) Act of 1937 as adapted. l . 


LA 
© + e 


- 


+ 
t^ 
+ 
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The Arbitration clause on the strength of which the 


application is sought:.to be made is in these terms:—- 


- 


® * "n2 : * À. 2 


r d 4 o Sinn st m z 
Y “All questions of differences’ whatsoever which may 
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W. Wood & Sons 


Ltd. 
v 


at any time hereafter arise between the parties hereto Or Bengal Corporation 
their- respective representativds "touching this agreement p, p. Mukharji, J. 


“or the subject-matter thereof or arising out of or in rela- 
‘tion thereto respectively and whether as to construction or 
otherwise, shall be referred to, a single Arbitrator in 
accordancé with and subject to the. provisions: of the 
Arbitration ‘Acts 1889 to 1934 or any re-enactment or 
. statutory modification thereof for the time being: in force.” 
The Arbitration clause: appears as Clause .g in the Agree 
ment between W. Wood & Sons Ltd. and Bengal Corporation 
dated the 19th October, ig51 by which the Bengal Corporation 
agreed to purchase from W. Wood & Sons Ltd. expanding 
hinges, hatches and locks and suit case components in suffi- 
cient quantities to enable the Corporation every -year for a 
term of five years to construct at least 5,000 complete revela- 
tion suit case. i A d 
This action is a commercial cause instituted in this Court 
on the goth April. 1954 by the Bengal Corporation against W. 
Wood & -Sons Ltd. for the recovery of the sum of Rs. 60,000/- 
‘as damages for breach of contract on the allegation that the 


* Foods supplied by W. Wood- & Sons: Ltd? were ünfit:for:the. 


purchase for which they were purchased and were unmerchan: 
table. There is also à plea in the plaint--for.-damageés for 
breach of warranty, expressed or implied. a 

The subject-matter of this action certainly comes within 
thé ambit and- purview of thé Arbitration’ tlause- What is 


contended, however, is that’ there ‘should ibe: no ‘stay -of- this - 


action because of certain events which have taken place. 


In so far as this is an application under section 34 of -the 
Arbitration Act 1940 for stay of legal proceedings, it is m- 
cumbent upon the, applicant‘to show that the applicant was 


“at the time when the proceedings were commenced- and still 


¢ 
` - >t 


- 2 4 T x 


ae -* 
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Civil remains ready and willing to do all things necessary to the 
1956 proper conduct of the Arbitration. Iteis contended on behalf 
—— 


of the respondent-plaintiff that the applicant has not been eso 
T ica Sons ready and willing at all in the events that have happened. , 
; v. i - K | 
ele RARE It is, therefore, necessary to briefly set out the events. As 
P. B Mukharjt, J early as the 24th March, 1953, the applicant wrote to the plain- - 
tiff. that they had failed to carry out their obligations under 
the Agreement and, therefore, a demand. was made to report 
to Arbitration in England under, the terms of Clause g of the 
"Agreement between the parties, A suggestion was made in 
that‘ letter. that both parties should agree to. a single Arbitrator 
to be appointed by the President of the Law Society of England 
and Wales. There "was little response from the side of the 
plaintiff, with. the result that, the applicant approached the 
President:6f the Law Society who in the circumstances declined 
to act.as'a single Arbitrator unless; the parties agreed. Persua- 
gion was thereafter exercised by the applicant through the good 
offices of the Indian High Commission in London to. induce 
. .* -the plaintiff to agree to Arbitration. Such persuasion failed, 
one of the reasons for the failure being that the plaintiff claimed 
to go to Arbitration under the Indian Arbitration Act on 
‘the ground that an arbitration in England would be unhelpful, 
bécause all. the defective components and parts were lying in 
‘Calcutta and. it was necessary for Arbitrators to inspect them 
at site and make a decision. The. applicant did not agree to 
come under the. Indian Arbitration Act. As will be -seen 
from the Arbitration Clause, the arbitration intended there- - 
undér was obviously an arbitration under: the English Acts as 
the years of the Statutes referred to therein will unmistakably 
show. That, in short, is the effect of the correspondence 
‘from March, 1953 to November, 1953 as annexed to the affidavit 
of Sanyal, the constituted Attorney of the applicant affirmed 
`- jn these proceedings on the 19th May, 1955. .. 





Quite a different chapter began thereafter. The appli- 
‘cant. not-having. succeeded in arranging for-an arbitration, 
_instituted--proceedings in the Queen's Bénch Division in 
-February; 1954 to recover the. price on-two Bills of Exchange 
in respect of the said contract. . An application was thereafter 


made by the applicant in those proceedings for leave to serve 
oa, i 


aa 
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the Writ of Summons out of jurisdiction and was presented cs 
before’ the following gay, the 27th February, 1954. it 3s 1956 
alleged that the Writ was served on the plaintiff here who \ wood k Sons 
was the defendant there, on the. agrd March, 1954. The Ltd. 


plaintiff did not answer the Writ. The result was that on the, 4) SUIT "m 
goth April, 1954 the Master gave leave to the applicant and HU 
- signed judgment for the sum of £5,008-7s-6d together wb tc HR 
costs. On the very same date when that judgment was being 

signed in London, the plaintiff was instituting this action here 

in this Court. It is alleged by the plaintiff here that there is 

no proper service of the Writ of Summons of the English 

Proceedings? It is, however, not material for me in this 

application to decide whether such Writ was properly or duly 

served. 


On these facts, the point now taken is that if the appli- 
cant has himself denounced the Arbitration Agreement by his 
conduct in jtaking legal proceedings in the Queen's Bench 
Division, then he cannot be said to be ready and willing to 
go to Arbitration. Obviously, even if the plaintiff in this suit 
could not be persuaded to go to Arbitration, the applicant 
could easily have taken proceedings in England under the 
English Arbitration Act for the appointment of an Arbitrator 
in accordance with the law as provided thereunder. He not 
having done so, the argument now made on behalf of the 
plaintiff is that there was no readiness and willingness on the 
part of the applicant to go to Arbitration or to enforce the 
Arbitration. 


An action in a Court of law is inconsistent with readi- 
ness and willingness to go to Arbitration. The point is well 
settled, and it is unnecessary to discuss any authorities on the 
subject, and I shall be content by a reference to the passage 
in the 14th Edition of Russell on the Law of Arbitration at 
page 66 where the law is stated to be:— 


“That a plaintiff by bringing an action in respect of 
a matter agreed to be referred shows that he is not at the 
time when proceedings are commenced ready and willing ° 
to do all things necessary to the proper conduct of the 
Arbitration and etherefore is not entitled subsequently to 
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Civil apply for a stay.” 


= | The authority of Weir v. Johnson (1) ig quoted there. , I 

xii Md. Sons hink on the facts of this case it is impossible to contend that 
v. . at the time when the suit was instituted here, namely, on the 

Renga! a rane? goth April, 1954, the applicant who had by then already ob- 
P.B Mukharyt,J tained judgment from the Queen's Bench Division, in this 
l action, could be said to be ready and. willing to: go to Arbi- 
tration, This application under section 34 of the Arbitration 

Act, 1940, must, therefore, fail on the ground that the appli- 


cant was not ready and willing to go to Arbitration. 
i , ° 


It was then contended on behalf of the applicant that 
although the applicant could not show readines and willing- 
ness under the Arbitration Act, 1940, he could still come under 
section g of the Arbitration (Protocol and Convention) Act, 
1937.as adapted. "That section provides: — 


“ Notwithstanding anything contained in the Indian 
Arbitration Act, 1940 or in the Code of Civil Procedure, 
1908, if any party to a submission made in pursuance of 
an agreement to which the Protocol set forth in the First 
Schedule as modified by the reservation subject to which 
it was signed by India applies, or any person claiming 
through or under him, commences any legal proceedings 
in any Court against any other party to the submission or 
any person claiming through or under him in respect of 
any matter agreed to be referred, any party to such legal 
proceedings may, at any time after appearance and before 
filing a written statement or taking any other steps in the 
proceedings, apply to the Court to stay the proceedings; 
and the Court, unless satisfied that the agreement or arbi- 
tration has become inoperative or cannot, proceed, or 
that there is not in fact any dispute between the parties 
with regard to the matter agreed to be referred, shall make 
an order staying the proceedings." 

° The argument on this section put briefly is that although 
the Indiai Arbitration Act requfres readiness and willingness, 
section 3 of the Arbitration (Protocol apd' Convention) Act of 


1937 does not insist on that requirement and that fs the effect 


e 
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of the words, " Notwithstanding anything contained in the 
Indian Arbitration Act, 1940° ' appearing , in that Act. The 
npn-obstante expression in that section emphasises , the main 
difference that while stay under section 34 of the Indian Arbi- 
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Civil 





1956 
amare 

W. Wood & Sons 
Ltd. 


tration Act, 1940 is always discretionary with the Court PY Bengal Co Corporation 


reason of the use of the word “may” therein, such stay is is an 
obligation and a -mandate upon the Court ynder : the Protoco 
Act by reason of the use of the word " shall^' in that Act pro- 
vided of course certain conditions stated therein are present. 
I shall assume without deciding that under the s Frown Arbi- 


2-439 34,4 


Arbitration (Protocol and ConvenHon) Act, 193]. the applicant 
cannot be allowed to stay the suit in this,case. I shall attempt 
to set out my reasons very briefly why the applicant ‚cannot 
have a stay even under the Arbitration (Protocol and Con- 
vention) Act; 1937. a 


The-first reason is that even in an application under 
section 3 of this Act for stay of the legal proceedings, the 
Court has tobe satisfied that the Agreement or Arbitration has 
not become (2) inoperative or (2) cannot proceed jor (3) that 
the dispute is with regard to a matter agreed to be referred. 
In my view, none of these conditions is present in this case. 
If the applicant himself bas sued upon the Agreement, then 
the contract itself on which he has sued now stands merged ; in 
the judgment obtained from the Court. Therefore, there is 
no Agreement . or Arbitration which can be said to be still 
operative or which still able to praceed. For what will happen 
before the Arbitrator supposing I stay the suit and allow the 
Arbitration to take place? The first thing that the applicant 
need do then is to produce the judgment of the Queen's Bench 
Division before the Arbitrator and the Arbitrator will have no 
jurisdiction to re-open such decrees or even to Bo behind it or 
even to decide the effect of that decree whether it is conclusive 
or res judicata or otherwise. These are questions which a 
Court alone can decide in the context of the present Arbitra- 
tion clause. In other words, the Agreement or the Arbitration 
applicant who by his own act and conduct :by bringing an 
has become “ inoperative" or “cannot proceed," It is the 


] P. B. Mukharj:, J. 
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Civil action in the Queen's: Bench Division has rendered the Agree- 
1956 ment or the Arbitration inoperative or incapable of proceed- 
Dd ing within the meaning-of section 3 of the Arbitration oe 


"s Ua o tocol and Convention) Act of 1937. For what is thé real 
pute now? The real dispute now wil no longer be he 
Bengal Corporation i that the plaintiff has raised in this action, but the 
P. B. Mukharyjt, J. point whether: thé judgment and the decree of the Court of 
the Queen' s Bench Division: precludes the plaintiff. from raising 
-this dispute or making this claim at all.. That point is cer- 
tainly not a matter agreed' to be referred under the present 
Arbitration PME i * 
‘ . 

My second réason is that it.is open to: :parties, subject 
respectively to the jurisdiction of different Contracting States 
who are signatories to the Protocol and Convention, to elect to 
comé either under Arbitration under the National Statutes or 
under Arbitration under the Protocòl. If by their Arbitration 
Agreement -such parties choose Arbitration under National 
Statutes, such as the course which is chosen by the -parties 
here, the agreement being that the parties should be governed 
by the English Arbitration Act mentioned in Clause g of the 
Agreement, there is then no further scope left for invoking „the 
Protocol Arbitration any more. To hold otherwise will be 
tantamount to saying that there is no sense that parties chose 
two different competitive Arbitration Tribunals to decide dispute 
under the same Contract. This conclusion becomes clear on 
the construction of the words," a submission made in pur- 
suance of an agreement to which the Protocol set forth in the 
First Schedule applies" used in section 3 of that Act. A 
reference to the First Schedule of that Act will at once show 
the meaning of those words. Clause 2 of the First Schedule 
SAy8i-— . 

“The arbitral procedure, including the constitution 

» of the Arbitral Tribunal, shall be governed by the will 

of the parties ‘and by the law of the country in whose 
territory the ‘arbitration takes place.” 


Now plainly ‘the Arbitral Tribunal there contemplated 
-has to be governed by the “will” of the parties. It is obvious 
on the facts of this case that there is no agreed will of the 
parties 9m such Arbitral Tribunal It" ‘was contended by 


he E 


; 1 
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Counsel on behalf of the. applicant that the will of the parties n 
was the contract between the parties or, in other words, Arbi- 1956 
tration under the English Arbitration Act. Clearly that i ees 
argument is erroneous for two reasons: firstly because if that Ltd. 


if the Arbitral Tribunal, then it is not a Tribunal under they. Corporation 
Protocol and, secondly because the words “ will of the parties — 
in Clause 2 of the First Schedule cannot represent the contract P. B. Mukharji, J. 
between the parties because wherever the contract between the 

parties is intended, the First Schedule uses the word ‘contract’ | 

and not ‘will. For instance, in Clause 1 of the First Schedule 

the word ‘ contract’ is used and not ‘ will! I.am fortified in 

the concluston by this very cogent reason that Arbitration is 

always a matter of agreement between the parties and there. 

cannot be two competitive kinds arbitration, —one under the 

same contract. If the Arbitration clause is so framed in a 

particular Contract as to allow such competitive Tribunals, 

the situation, may be different although I cannot imagine who 

in his senses will ever like to do so. But where, as in this case, 

there is no ambiguity about what kind of Arbitration the 

parties intended under Clause g of the present Agreement, I 

am of the opinion that no appeal to Protocol Arbitration can 

be entertained. Before the Court stays any proceeding under 

section 3 of the Arbitration. (Protocol) and Convention Act, 

1937, the Court must, in my view, be satisfied that there is a 

submission to Arbitration "in pursuance of an agreement to 

which the Protocol applies." That, to my mind, is basic. If 

the agreement be such to'which the Protocol does not apply, 

then no question of stay under section 3 of that Act arises.: I 

am satisfied on a construction of the. Arbitration Clause in this 

case between the parties that by its very terms and language 

it is an agreement to which the Protocol does not apply. In 

fact, the parties chose to elect Arbitration under: the English 

Arbitration Act. There is nothing in the Arbitration (Pro- 

tocol and Convention) Act, 1937 to suggest that the parties 

cannot contract out-of Protocol Arbitration and submit to 
Arbitration under the National Statutes -of- any particular 

country. The entire origin of Protocol Arbitration’ was to 

make possible arbitration between parties subject respectively 
to the jurisdictions of diferent Contracting States and where 

they had not agreed to come to the jurisdiction of any one or 


e 
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iaeo other State. That Basic réason is absént im this case by reason 

E of the fact that both the ‘English: Selle arid the Indian Buyer 
M Wood Se ROM agreed to go to Arbitration under the English Arbitration Acts 
m Corporation For these reasons, I dismiss this application. with costs. * 
P. B. Mukharji, J. . peas o z 
e 


R.M. E Application dismissed with costs. 
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“APPELLATE ‘CIVIL. 


i Civil | 
Before | Mr. Justice É. N.. Mookerjee. pm 
^— $m. KSHIRODE, alias SUNDARI DEI & ORS. E Atigust, 5. 


V. 
DEBENDRA NATH KAR" 


-a~ 
tg ee jo 


Whether the decision in a previous rent suit as between the plaintiff and 
the proforma deféndanv’ operates as résjudiata ur d Subsequent suu 
for declaration’ of titleWhat elemehts aré necessary! to alter the 
application of the: ntlé lof! resjudicata. tl 


The question which ` arog for determination in’ the ‘present! case Was 
whether in a suit instituted? by-thé pláintiff for dvtlaratioN that he was , 
the Sole Shebait of the: deity’ Sr Sri Iswar Dadhf Paban alias Dadhi Baman . 
Jiu Thakur or whether the-Defendant No. 1 was a Co- shebait of the deity 
along with the plaintiff. In, a revision suit instituted by the plaintiff's 
father for arrears of rent in Téspéct of sOmié lind’ belonging to the -deity 
against a tenant Deferidant Nor was madè 2 proforma defendait apor 
Specific denial in thé :plaint: of. the proforma defendaiit’s right (o! represent 
the deity as a Co-sliébait. The. proforma- defendant appeared in the ` 
previous suit to contest the plainuff's father's exclusive night to the 
Shebaitship of the deity and to assert Tight to be à Co-shebait Along 
with the plaintiff's fátHér. The trial court. üpheld thé. profórma! -défen- 
dant's contention that H@ was a Co-Sliebait and directed thé" proforma- 
defendant to be made' a Go-plaintiff to represent the deity and passed a 
rent decree in faveur of the deity. represented by plaintiff's father and the 


= - ' " 


*Appea from Appellate Gre No we of 1949, at decree df 

Sri D. Chakravortti, Sub-Judge, snd Couft- of Zillah Midnapore, dated 

31-1-49, in T. A. No. 70 of 1948 affirming the decree‘of Sri N. B. Chaudhuri, 
Munsiff, 1st Court; Tamluk, dated the 6th day of Feb. 1948. 
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proforma Defélidants as’ Shebais. Thé tenant appealed for" getting rid’ of Civil 

the decree! and plainuft’s father, -claiming .to: be the sole Shébait .filed-a as 

cross objection: THe tenanjs appeal was dismissed ;but plaintiff's father's 1955 
crgss-objection was allowed by the Lower appellate Court. Against thisSm. Kshirode alias 
decision tht proforma defendant took a Second appeal to the High Court Sundari Dei 
which was summarity dismissed under order 41, rule 11, C.P.C. Although E E 
Defendant No.'1 of the présent Suit was described ás'a' ‘proforma defendant nha id 
in the previous rent suit, she was; the" real. contéstant int the previous suit a 

on the question of Shebaitship. . As there. was’ the, requisite identity of August, 5 
parties litigating under the same title and’ the requisite identity of the 

issue regarding , the claims of the shebaitship_ was held’ necessary and heard 

and finálly decided by the appelldté! court in favour of plaintiff's ‘father 

in’ the“ previous rent suit, the’ decisión' of the: appellate court: in the 

previous suit). operates: "aS resjudicata: in the present; suit jim plaintiff's favour 

on the “question of Shebàiship. The. fact, that ‘Defendant No.: 1 of the 

present suit was described as a proforma defendant ` in’ the prévious suit 

and the previous “suit was a rent suit is dttérly “immaterial im so far as 


the e of ee is concerned’ ?- ge Son, dx : 


` 
* 
if i e vx is r 


Appeal by the: Defenda - Nov in-a ` suit for declaration 
of riglit tõ exclusive sttebaitship dE a oa tued a the 
FERE. 28 n EE - 


-: 
b : » t Tt 
a bee Tl ! t un E EPI Ebr 


| The ‘material’ facts will RD from the! judgment - 
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Sarat Cine ae and Arun Kumar Janah for the 
Plaintiffs. 1 v j 
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‘Safoj Küniár : Mai ind Basanti Kumar Panda. for ` the 
Respondeht. Tones duh ER Log o TR uidPan a an 

: PE 3h E It ^^ waerxpho de. pner EM 

"ME judges 6 of thë: Court WE Oe E 
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P. N. Mookérjiti: Jie On 18th April; 1946; the résporidér 
plaintiff instituted the present suit for a declaration inter alia 
that Hë was the sole shebdit of the deity- Sri ”SfË -Iswar Dadhi 
Pábāäń' aliàs Dadhi Barman Jiu Thaküf and-coiffirüíation Of his 
possession: in that capacity, ‘or, iHi-the' dlternátive, for! recovery. 
Of possession’ upón' a. fürtlier- declaration thae ithe Criminal 
Courts order ühndér séétiUh :i45^of-the Code-of--Criminal Pro 
ceduré itv thé 'défendarst: Nov x appellant’ s favour -in respect of! 
_ the said: 1afid ‘Was jllégál"and. not binding ^i üpon Him: (the: i 

pláihtiff). - Tit thé plaintifs suit? theré Were othe dotisequeütiaP- 
ptagers-ib the :dhabésof -injuilétions and!reedvery:- of mesa’ 
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_ Civil profits. The suit was decreed by the trial court and, on 
appeal, that decision has been affirmed by the learned , Sub- 


1955 
" ordinate Judge. The contesting defendants Nos. 1 and $ have 
Sm. Kshirode alias , 
Sundari Der "OW come up in second appeal. . ° 
v. Lm 
Debendra Nath : ‘ ; : ; er 
ku There is no Ait that the suit property belongs to the 


— à deity Sri Sri Iswar Dadhi Baman Jiu Thakur. The contest 
P. N. Mookerjee, J. - i : 

really centres round. the question as to whether the respondent 
plaintiff is the sole shebait of the said deity or whether the . 
defendant No. 1 appellant is also a co-shebait. The plaintiff's 
exclusive title to the disputed shebaitship was found by the 
learned Munsif upon consideration of the alleged Nirdeshnama, 
said to have been left by: the common ancestor Gopi Charan 
alias Gopi Mohan, of which Ext. 7 was put forward by the 
plaintiff as a true and correct copy, and also upon a previous 
appellate decision [Ext. 1i(b) in a former suit (Rent suit 
No. 1247 of 1937) which was held to be inter partes and res- 
judicata on the point. The lower appellate court has upheld 
the decree only on the ground of res-judicata’ while differing 
from the trial court on the question of construction of the 
Nirdeshnama and also its authenticity, rejecting the copy 
(Ext. 7) as inadmissible in evidence. 


On the materials before me, the latter part of the decision 
of the learned Subordinate Judge, namely, on Ext. 7, seems to 
be quite correct both as to construction and admissibility, 
and the other question also, namely, res-qudicáta, appears to 
have been rightly decided by him. On Ext. 7, I have little 
to add to the judgment of the learned Sub-ordinate Judge but 
the question of res-judicata presents some apparent difficulty 
and requires a little discussion and elucidation. 

The previous suit (Rent Suit No. 1247 of 1937) was for 
rent in respect of some land of the deity Sri Sri Iswar Dadhi 
Baman Jiu .Thakur. The suit was brought by the present - 
plaintiff Debendra’s father Haradhan?as sole shebait of the 
deity against the tenant as principal defendant and the present 
defendant No..1 Kshiroda as a proforma defendant upon. the 
bi express allegation that she (Kshiroda) was claiming: to be a 
ks co-shebait and upon a specific. denial of her said claim. In the 
plaint of the said suit, Haradhan clainfed to be „the sole 
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shebait, denied the present defendant No. 1 Kshiroda's claim Civil 

for shebaitship or co-shebaitship or her right to represent the 

déity at all with an alternative statement that, if Kshiroda was. Kd. Ed 
héld to be a co-shebait with him she might be joined asa ^ " , ^ - 
co-plaintiff to represent the deity. The tenants defence inter a Nath 
alia was that the suit was not maintainable as Kshiroda was a Ns 
co-shebait with Haradhan and she ought to have joined to^ N. Mookerjec, J 
represent the deity as plaintiff and there was also no statement 

in the plaint as to her unwillingness to do so. The proforma 

defendant Kshiroda appeared in the suit to contest Haradhan’s 

exclusive claim to the shebaitship of the deity Sri Sri Iswar 

Dadhi Baman Jiu Thakur and she set up and asserted her 

claim to be a co-shebait. The trial court upheld Kshiroda's 

contention and directed her to be made a co-plaintiff to re- 

present the deity and passed a rent decree in favour of the 

deity Sri Sri Iswar Dadhi Baban Jiu Thakur represented by 

shebaits Haradhan and Kshiroda. The tenant (Principal de- 

fendant) appealed for getting rid of the decree and Haradhan 

also, claiming to be sole shebait, filed a cross-objection, chal- 

lenging Kshiroda’s right toe the shebaitship (co-shebaitship) 

and her right to represent the deity along with Haradhan. 

The tenant’s appeal was dismissed ‘but Haradhan's cross-objec- 

tion was allowed by the lower Appellate Court and the learned 

Judge overruled the arguments of Kshiroda's lawyer in support 

of the trial cqurt's decision, holding her to be a co-shebait 

Against this decision, Kshiroda took a second appeal (S. A. 

No. 676 of 1938) to this court which failed at the preliminary 

stage of hearing under order 41, rule 11 of the Code of Civil 

Procedure [vide Ext. 1(c)]. 





1955 


: I ought to mention here some exhibits [Ext. 1(b)]. I have 
already said that one of the questions in the above rent suit 
(Rent Suit No. 1247 of 1937) was whether the suit was main- 
‘ainable and, in that connection, the lower appellate court 
held in its said judgment (Ext. 1(b)) that, for the purpose of 
deciding whether the suit (Rent Suit No. 1247 of 1937) was 
maintainable or not, it was necessary to see whether the plain- o 
tiff was the 16 annas shebait or whether the proforma defendant 
Kshiroda was also a shebait jointly with him. This question 
was eventually answered by the learned judge in the plaintiff 
Haradhan's favoug and he found that the plaintiff was the 


v 
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Civil sole. shebait and was entitled "to succeed in the suit and to 

" 1955 maintain the suit." He. also recordéd. a clear and unainbigu- 
Sm. Kshirode alias?” finding that proforma defendant Kshiroda was not a shehait 
Sundari Dei .to the extent of 8 annas share or any share whatsoever and 
Debendra Nath that she should be removed from the’ plaint as co-plaintiff to 
Kar which category she had been transferred under the trial court's 
order. The plaintiff Haradhan's cross objection was thus 


‘allowed : in full. 








^4 
t 


I have set out above the appellate, decision [Ext. 1(b)] in 
some detail just to show that it contains all the necessary ele- 
-ments to constitute il res judicata. on the question of title to 
the relevant shebaitship as betw tween the parties to the present 
suit, namely, Debendra and Kshiroda. Admittedly, Debendra 
inherited Haradhan's interest in the shebaitship of the deity 
Sri -Sri Iswar Dadhi Baman Jiu "Thakur. In relation to that 
shebaitship, therefore, Debendra is Haradhan's successor or 
representative. ‘Ihe primary contest in the present suit relates 
to the claim to the said shebaitship, plaintiff Debendra claim- 
ing exclusive title to the said shebaitship and defendant 
Kshiroda claiming to be a coshebait with him. That was also 
one of the outstanding issues or matters in controversy in the 
former or previous suit (Rent Suit No. 1247 of 1937) which 
the appellate court on .that occasion considered and found it 
necessary to decide and actually decided in favour of Debendra's 
predecessor Haradhan. In the present suit, Debendra, claim- 
ing to be the sole shebait of the deity, is the plaintiff and 
Kshiroda, alleged to be claiming and actually claiming to be a 
co-shebait, is the main defendant. In the preyious suit, namely, 
Rent Suit No. 1247 of 1937, Debendra's predecessor Haradhan, 
similarly claiming to be the sole shebait of the deity Sri Sri 
Iswar Dadhi Baman Jiu Thakur was the plaintiff and Kshiroda 
also alleged to be claiming and actually claiming to be a. co- 
shebait, was a defendant and although, she was described in 
t e said suit (Rent suit No. 1247 of 1937) as a proforma de- 
- fendant, she was undoubtedly a. primary,.party interested in 
the, shebaitship and indecd, the,,real con';stant on this point, 

who eventually failed before the. Appellate .Gourt. It is thus 

.clear that the requisite identity of parties, namely, of parties or 

their representatives-litigating under te same title and the 
requisite identity of the issue,, namely, the dispute or the 
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rival claims as to the shebaitship, are well established and Civil 

as that issue was held necessary and heard and finally decided 1955 

by the Appellate Court in favour of the’ present Planti Geiss 
DBebendra’s predecessor Haradhan in previous ‘suit (Rent Suit Sundari Dei 
No. 1247 of 1937) it operates as res-judicaia’ òn. the said ques- 
tion in the present suit in plaintiff Debendra’s favour aüd 
against the defendant Kshiroda. In the context, set out above, 
the fact that Kshiroda was described as'a pro forma defendant 
or in the earlier suit or that the said earlier suit was a rent 
suit is utterly. immaterial on the question of res-fudicata [vide 
Deokee Nundun Roy v. Kalee, Pershad(i), Maung ‘Sein Done 
vs. Ma PaneNyun(2) and Monjur Mondal alias-M onjur Hossain. 
v. Ahammad Mondal(3). Toponidhee Dhiraj Gir Gosain v. 
Sreeputty Sahanee(4), Gobind Chunder Koondoo vs. Taruck 
Chunder Bose(5), Panchu Mandal v. Chandra Kanta Saha(6), 
Midnapore Zemindari Co. v. Jogendra ‘Kumar Bhaumik & 
Ors.(7), Harekrishna Datta vs. Gour Hari Setna Poddar (8); see 
also in Radha Madhub Haldar -vi -Monohur ,Mookerji(g) 
The view I have taken above is, directly supported by the 
observations of Sen, J. in Jitendra Nath Sarcar v. Biswanath 
Bagchi(1o) where the learntd Judge stated the relevant , pro- 
position through the medium of: an illustration and 
affirmed it in unequivocal terms. I respectfully agree with 
the said observations and, if I may point out with respect the 
two early decisions of this court, relied°on by Sen, J. and also 
cited above by me, namely, T oponidhee Dhirj Gir Gosain v. 
Sreeputty Sahanee(4), and Gobind Chunder Koondoo v. 
Taruck Chunder Bose(5) appear to be direct supporting autho- 
rities on this point. I have further, no doubt in my mind 
as to the soundness of the proposition, enunciated and affirmed 
by Sen, J. and I respectfully adopt the same. To some extent 
also, the other two decisions, reported in Midnapore Zemindary 


v. 
Debendra Nath 
Kar 


P N. Mookerjee, ). 


(2) (1932) L.R. 59 LA. 247. f 
(3) (1951-52) 56 C.W.N. 506 (since affirmed in Letters Patent Appeal 


E (ns) 8 W.R. 366. 
No. 10 of 1953). 





4) (1880) LL.R. 5 Cal. 833. 
i (1877 LL.R. 3 Cal. 145 (F.B.) 
~ 1909) 14 C.L.J. 220. i l : e 
i 1920) 38°C.L.f. 186. 
8) (1932) LL.R. 59 Cal. 12%0. i ME A ES 
(9) 1388) L.R. *5 LA. gr. 


z (10) (4952) A.I.R. Cal. 201 at P-308.. 
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Civil Co., Ltd. v. Kumar Nares Nàram Roy(1) and Sri Sri Krishna 
3055 Chandra Gajapati Narayana Deo Maharajulungaru v. Challa 


i . Ramanna() are ielevant and they support the conclüsiog 
Sm. Kshirode alias po que a 2 ; io See Oe teed 

vi the conclüsion which I have reached in the circumstances of 
Debendra Nath: the present case. 

Kar. 


P. N. Mooherjee, J. ^ In the above view, I affirm the decision of the learned 
Subordinate Judge. apply the rule of rés-qudicatá against 
the appellants contention on the question of title to thé shebait- 
ship of the deity Sri Sri Iswar Dadhi Baman Jiu Thakur. That 
is sufficient to sustain the decree, passed by the two courts 
below in the plaintiffs favour. ° 

This appeal, accordingly, fails and it is dismissed, but, 
in the circumstances, there will be no order for costs either 
in this court or in any-of the two courts below. 


le 


Leave to appeal under clause.15 of the Letters Patent is 


granted. . i 
Appeal dismissed. 
P. KD. : 


r 


(9 uon 3$ C.L.] 317 
(2) (1931) 36 C.W.N 365 (P.C) 
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CIVIL RULE 


Before Mr. Justice K. C. Das Gupta and. 
- Mr. Justice B. K. Guha l 


SUNIL RAY 
Civil V. 
1955 BISWANATH DATTA AND: OTHERS". 
l ; | 
July, 19 Civil Procedure Code, Or. 21, rules 46 and 43, Secs 63 and 73—When 


moveable property is in possession of a third partly, the method oj 
attachment to be followed should be that specified. in Or. 21, rule 46,- 

s . C.P.C.—Attachment made in such case im the manner specified in 
Order 21, rule 48, C.P.C., 1f a nullity. z 


T . 
e 


* Civil Rule No. 1838 of 1954. 
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When the moveable property is in the possession not of the Judgment- 
debtor*but of a third party, an attachment made in the manner specified 
in Or. ai, rule 45, C.P.C., should not be allowed to continue and the 
proper method of attachment to be followed is that specified in Or. 21, 
rude 46, C.P.C. That does not mean that the attachment made in the 
manner specified in Or. 21, rule 43, C.P.C., was a nullity. Such attach 
ment continues to be an attachment in law unless and until it is with- 
drawn. In this case the attachment was in fact withdrawn on 5-1-1954. 
Before the withdrawal the attachment was a valid attachment in law. 
As the claim had already been made on 26-9-1953 by the petitioner, it 
was the. duty of the Court which held the assets to determine the claim 
and, if the claim -was held to be valid, to distribute the assets rateably 
between the two decree holders. As soon as the sale was held on 28-9-58, 
the Court's diy was to determine the claim. ‘The fact, that the court 
did not do its duty and did not decide the question of rateable distribution 
then, cannot affect the matter. If on 28-9-53 the petitioner had the right 
of rateable distribution, what happened subsequently on 5-1-54 was of no 
consequence. 'The dismissal of the execution case on a later date would 
not affect the right to rateable distribution, Held _that the later event 
of dismissal of the execution case would extingüish the right to rateable 
distribution and would have the result of making a party suffer because 
of the court's inability to perform its n in time. Such a position 
cannot be tolerated. 

"Application under Sec. 115, C.P C. and Art. 227 of the 
Constitution of India by the Decree holder for setting aside 
an order refusing an application for rateable distribution. 

The material facts will appear.from the judgment. 

Ramendra Mohan Chatterjee for the Petitioner. 


Phakir Chandra Haldar for the Opposite party. 
The judgment of -the Court was as follows: — 


K. C. Das Gupta, J.:—This Rule is directed against 
an order refusing an. application for rateable distribution. 
The petitioner got a decree for Rs. 6,890-6-3 against Phani 
Bhusan Singh: on the 15th September, 1953 in. suit No. 3414 
of 1951 on the original side of this Court. He started execu 
tion proceedings in the ‘Court of the Subordinate Judge, 
Alipore on the 19th September; 1953 after having obtained a 
certificate of non-satisfaction from this Court in Execution 
Case No. ig of 1953. In the application for execution he 
prayed ‘for attachment and sale of the moveable property des- 
cribed in these words; “New Morris Minor Saloon Car (1953 
Model)—temporary registration No. WBX 4028, Engine No. 


A.P.H.M. gos, Chassis No. F.A.H. 55/160483 Colour black, 
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ned in the name of Sinha & Co., [NT lying im the 
premises of G. McKenzie & Co. (1919), Limited, at AS Lower ' 
Circular Road, Calcutta, Dist. 24° Parganas." um 


e 

. In the meantime Biswanath Dutt obtained his decree in 
Suit No. 17 of 193 on the Original Side of this Court against 
the same Phani Bhusan Singh.. This was on the 18th June, 
1953. He started execution proceedings for the same on .the 
11th August, 1953 and asked for attachment of the same 
motor carunder or. 21 rule 46 of the Code of Civil procedure 
and sale of the same thereafter. Attachment in. thjs case was 
effected on. the 18th August, 1953. The. motor car was sold 
on the 28th September, 1953. On the 25th September, 1953, 
the present petitioner Sunil Roy made his application "under 
section 73 read with section 63 of the Code of Civil Procedure" 


for rateable distribution of. the sale proe 


In the execution ` TM No. 19 of 1953 an application 
under section 47 of the:Code of Civil Procedure was made 
by the Judgrhent-debtor on the ground that there was no: valid 
attachment as, though the -motor car was in the possession of a 
third person G. MéKerizie & Co. Ltd. no action was taken 
under order 21 rule 46 of the Code of Civil Procedure.: In 
disposing of the application under section 47 the executing 
court stated that the contention -that attachment was invalid 
was accepted by the decree-holder's Advocate and passed -the 
following order::'* Hence on the consent of: parties the 
application under section 47 C.P.C. is allowed on consent and 
the attachment of the motor car is withdrawn. -The decree- 
holder. to take steps in the execution case, if any, by 23rd 
January,.1954.” As no step was taken, the execution case was 
dismissed for coe by an order dated the m January, 1954- 


"The ürt which received TA assets on. the sale. of: the 
motor- car has held that there..was no attachment in law in 
Execution Case. No. 19 of 1953 and. so no action could: be taken 
under Section 63 of the Code of Civil Procedure. - It held: also 
there.was no question of action under Section E as the exe- 
cution, petition `of . the present petitioner was in a different 
Court.. In that view the Court rejected the | prayer, n rateable 


. distribution. T Lus ome i G EE 
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It is contended before us that the Court below failed to 
exercise the jurisdiction vested in it by law on the erroneous 
view that there was no attachment in law. The question for 
com&ideration is whether there was an attachment in law in 
Execution Case No. 19 of 1953. | 


It is not disputed that the court did issue a writ of 


attachment and that writ was executed. Apparently the writ 


directed attachment in the manner mentioned in Or. 21 R. 43 
of the Code of Civil Procedure, in the view that the motor 
car was in the possession of the judgmentdebtor. Actually, 
however, the motor car was not in the possession of the 
judgment debtor, but of a third party G. McKenzie & Co., Ltd. 
'The contention on behalf of the other decree-holder Biswanath 
is that the attachment made under Or. 21 R. 43 C.P.C. was a 
nullity and so the legal position was as if no attachment had 
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um 


K. C. Das Gupta, 
J. 


been made at all. This contention which was accepted by the - 


court below is, in my Opinion, unsound. It may be correct 
to say that where in fact the moveable is in- the possession of a 
third person, an attachment made in.the manner specified in 
Or. 21 R. 43, viz., by seizure should not be allowed to continue 
and the proper method of attachment under Or. 21 R. 46 
be followed. That does not mean that the attachment made 
in the wrong method was a nullity. In my judgment, the 
attachment by seizure in such a case continues to be an 
attachment in law unless and until it'is withdrawn. We find 
that in this case the attachment’ was in fact withdrawn by 
an order passed on the 5th January, 1954. ‘The withdrawal 


took effect on and from the sth January, 1954. Before the - 


withdrawal, the attachment ‘was a valid attachment in law. 


Immediately after the gist September, 1953 -on which the 
attachment in Execution Case 19 of 1953 was made the posi- 
tion in law therefore was that the same property, viz, the 
motor car was under attachment by the orders of attachment 
of two different Courts, by the order of the 5th Subordinate 
Judge, Alipore in Execution Case No. 19 of 1953 and by the 


order of the nd Subordinate Judge, Alipore in Execution 
Case No./57 of/1953. Under section 63 of the Code of Civil ° 


Procedure therefore; it became‘ the duty of the Second Sub- 


‘ordinate Judge, Alipdre under whose decree the property was’ 
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first attached to realise the property and to determine ‘claims 
thereto. The-2nd Subordinate Judge’s Court did realise the 
assets. ‘What remained to be done Was- -the “determination | 
of -the claim" -to the sale proceeds. As the claim had already 
been made on the 26th September, i953 :by ‘the -present peti- 


tioner it was the duty of the Second Subordinate Judge, 


Alipore- which- held -the assets to determine the-claim and- if 
the claim--was -held to -be valid, to determine the assets rateably 
between the -two -decree-holders. 


‘Fhe question has been -raised -whether. the fact-that | 
attachment was withdrawn on ‘the 5th January; x954 stands : 
in the way of the -petitioner’s right ‘to rateable distribution. 
The answer-to this question must -be in the negative. As-soon 
as the. sale was held, -that is, on the 28th September, 1953, the 
Court's duty was- to -determine the claim. The fact that the 
Court did not do its duty then and did not decide the question 
of rateable. -distribution--before the sth January, 1954 cannot 
affect -the matter.- If-on-the 28th September, 1953 the peti- 
tioner -had the right -of rateable -distribution, what happened: 
on-the 5th January, 1954 was of ne consequence. It is worth : 
mentioning -here that when after the attachment, -the -attached 
property was -sold, the attachment had ceased and there was 
really: no .scope -for -withdrawal of any-attachment. . : 


At. one T L -was TE to think tbat as the execution 


case in..which.the attachment had been -made had itself been : 


dismissed .on the -24th January, 1954, no claim remained to 
be determined thereafter. On further consideration, however, 
I have.come to..the conclusion that the-dismissal of the -execu- 
tion case on a later date would not affect the right to rateable 
distribution. To hold that.the.later.event of dismissal of -the 
execution case would extinguish the right to rateable distribu- 
tion would havé the result of making a party suffer because 
of the Court’s inability, to perform -its duty -in time. Such-ia 
position cannot be tolerated. I would, therefore, -hold, even 
apart :from authority, that once-it had become -the duty of-a 
Court under Section. 68 of the Code of Civil ‘Procedure to 
make a rateable distribution, that duty must bé -performed 
even though -thereafter the execution case had "been -dismissed. - 
The position would -obviously -be different "where ,the* daim: 
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itself was abandoned. I find that a similar view was taken 


in a 


case under Section .73 of the Code of Civil Procedure by 


Maokerjee, and Beachcroft, JJ. in Byomkesh Chakrabortty v. 
Jatindra Nath Roy(1) of the report their Lordships say:. 


“It has been contended, however, on behalf of the 
opposite party that in as much as the application of the 
petitioner for execution had been dismissed for non- 
prosecution on the 13th May, 1912, he was not, on the 
20th May, 1912, when be applied to set aside the sale, a 
person entitled to share in a rateable distribution of the 
assets within the meaning of r. go. In our opinion, this 
contention is unsound. The dismissal of the application 
on the 13th May, 191 for non-prosecution did not affect 
the right of the petitioner to share in a rateable distribu- 
tion of the assets. It was the duty of the court to grant 
him relief on the basis of his right which .bad accrued 
previously, for there is no suggestion that he had waived 
or abandoned his claim against'the judgment-debtors. In 
our opinion, on the date on which the application to set 
aside the sale was made under r. go it was made by a 
person entitled to share in the rateable distribution of 
the assets and consequently should have been entertained 
by the Court." x a 


The learned Advocate for the respondents drew our 


attention to the decision in Gopal Chandra Bose v. Hari Mohan 
Dutt(2) and, suggested that in that case Mookerjte J. 


had 


gone back on the view expressed by him in the earlier 


case. At P. 50 of the report appears the observation on 
which the learned Advocate has relied for this suggestion. 


“It may be conceded that if on an application for 
execution, it has been held that the decree has been satis- 
fied or is barred by limitation or if such application has 
been dismissed and is not pending at the time when the 
assets are realised, no valid claim for rateable distribution 
can be laid under Sectiop 73.” 


1) (m 18 C.W.N. ^11 at 1312. 
2) (1915) 380 LC. 49. 
. e 


^ 
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?OCi . In my judgment these observations do not at all touch 
1955. the decision of-their Lordships in the*earlier case. What was 
Sunil Ray being considered in Gopal Chandra Bose’s Case(1) was whether 


v. if the-application for execution had been dismissed before «he 
Biswanath: Datta claim for rateable distribution had been made, the application 
K..C. Das Gupta, could npt be entertained. That is quite a different question 

from where the application for rateable distribution had been 
made when an execution case was pending and on a later date 
the application for rateable distribution was dismissed for 


non-prosecution. - 


èo 
: I have, therefore, come to the conclusion that the learned 
Court below was bound in law to exercise the jurisdiction in 
the application for rateable distribution and to make distri- 
bution as he thought proper. 


I would, therefore, make the Rule absolute, set aside his 
order refusing the application for rateable distribution and 
order that the rateable distribution should be made in accord. 


- 


ance with law. .. . sod 


= 


The petitioner will get his costs from the contesting 
Opposite party. l 


- 


B. K. Guha, J.:— 
I agree. 


' Rule made absolute. 
PRD? : i ' 


(1) (1915) so IC. 49. - 
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Before Mr: ' Justice. R: P. UT and 
$ Mr. Justice P. K. Sarkar. 


SUBODH GOPAL BOSE 
5 5 V. TM p MA ; 
MRS. BAI KHAIRUNNESSA alias KHAIRUNNESSA BAI* 


Bengal Land Revenue Sales Act (Bengal Act XI of 1859) —Section, 37 and 
the Exceptions thereunder—Trespasser if entitled to the Exceptions— 
Tenancy , how created—Erection of structures or long possession if 
sufficiente to raise a presumption: of MIU E possession, plea 
and nature of. nie 
The purchaser of n entire estate in the permanently settled districts of 

Bengal sold for arrears of reyenue due on account of the same can annual 

an under tenure created ’ under the said-estateCas ‘Well ‘as other estates so 


far as it lies within the estate*sold.. o= eo). 0 Dh 


“Rhamankeri v. Rani -Harsham xis à eferred to: 


A trespasser cannot invoke the operation of any of the exceptions 


' mentioned in Section 87 of the Bengal Land Revenue Sales’ “Act, - 1859. 


ta -The special circumstances under which ian agricultural tenancy. may 


~ 


come into existence or may have come into existence, though , no, rent is 
fixed or has been paid, cannot be ‘attracted, in the case of non- agricultural 
tenancies. "T'enanciés can be created only in a particular ^ manner, and 
when 'there 'is definite’ proof that no tenancy ‘was -created by the. owner 
of a Tauzi, the mere fact of structures -having been erected long .ago ‘or ot 
possession ' having ,been exercised -for a long , time would mot raise any 
presumption or be sufficient to prove the, creation. of a a tenancy, or the 
existence of à lease under Section 37. of Act 3M e of 1 iio: e. ‘ : 

1 Where no foundation for a case of acquisition “of «tenancy .right .by 
adverse ' i ecu has been made in the*Writtén Statement and no issue 
.has .been raised in the Lower Court, jit would ,t be futile ; ;to. ase: such. a 


in 


point in the e Court. : 


4 s ' ur -- 
a -a + . 


Possession ra limited ‘interest may be as üch- ladvéise ds possession 
of coniplete interest in immovable. property, i«but;the nature:and effect ot 
possession must depend upon the nature and extent of the rights asserted 
PIENE condo aa cies aO io Hr Pom relying onte 


*Appeal from: Original Decree ‘No. .66: of -1953 against the decree of 
Shri D. N. Das Gupta, Subordfnate i d ist Court, iet A of Zillah 


:34-Parganas, in Title Suit No. 14 of 1948 dated. the goth of August, 1953. 
(1) (1948) “47 cw.N. 582 ux oe 
e i 
e° ] . e e : 
a ES | m 
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Séstiamrma Vu Chickaya(). 
Ishan Chandra Mitter v. aaa a Chakrabutty(2) refewed to. 


: Suit by the "Purchaser at revenue sale for recovery ef joifit 
"possession on ZA of incumbrance. ° 


E The material facts will appear from the Judgment. 


Atul’ Chandra Gupta and Joy Gopal Ghose dd the 
i ME . 


^* Apurba Charan Mukherjee and. HI Chandra Basu 
Es the iude ; 


k 


t 


R. P. Mooker]ee, J.:—The only dispute which falls to 
be-decided in this appeal is whether-the plaintiff whose title has 


` been.declared by the Trial Court is entitled to recover joint 
possession of the property in amt 


- The subject matter of € litigation is certain 
premises “in Alipore in the southern’ part of Calcutta." The 
plaintiff appellant claims that he had purchased at a revenue 


‘sale Touzi No. 6 of the Collectorate of 24-Parganas in January, 


1936, in sixteen. annas share. He is. entitled to have all the 
lands included within that touzi free from all incumbrances 
with the right to annul all tenures as also other“ interests which 


“are not protected ' under any-one of the exceptions detailed in 


Section 37 of the Bengal Land Revenue Sales Act, 1859 (Act XI 
of 1859). - The plaintiff claims that the land: in suit appertains 
in part to toüzi. No.-6"aforesaid and the defendant.is a tres- 
passer in respect of that portion of the premises which falls 
within thé said touzi: the interest of the defendant is an in- 
cumbrance. Notice is alleged to have been given, and the 
defendant not having allowed the pns jeune possession, 


at 


The defence in- the main was that no portion of the plot 


. im dispute was covered - By touzi No. 6. The defendant - had 


4 TE LL.R. -25 Mula: boy. l " TX 
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- 


purchased in 1919 the, interest “of ‘one Ramesh Chandra Sen I 


in $ bighas 11 cottahs and odd of thé premises in Dispute and 
had subsequently pürchased an additional area from the 
"Calcutte Corporation out of the surplus lands put up for 
sale. The defendant claimed that even if it be found that 


the land in suit appertained partly to touzi No., 6, tlie land- 


had been held in.permanent right at a fixed xent from before 
the Permanent Settlement, or in any, event before the settle- 
ment of touzi No. 6 which had taken place about 1853. Even 


if it be found that the plaintiff had acquired an interest in. 


touzi No. 6 at a revenue sale, the interest of the plaintiff in 


R. P. Mookerjee, 
J. 


the land,in suit was a fractional one, intermixed and inter. `` 


mingled with such fractional shares of other co-sharer pro- 
prietors of different other touzis and the plaintiff was not. en: 
titled to annul any interest in.one of such fractional touzis. 


Alternatively, it was claimed that the right of the defendant 


was protected under the First, Second and Fourth. exceptions 
mentioned in Section 37 of the Bengal Land Revenue Sales 
Act, 185g. The defendant stated, inter alia, that immediately 
after her purchase she had put up very substantial buildings 
on. the plot and for about fifteen years she had been occupying 
the said premises with the knowledge of the then proprietor 
of.touzi No. 6 from before the said touzi was.put up to sale 
for recovery of arrears of revenue. l TE S 


Various issues were raised and the learned. Subordinate 
Judge came to the conclusion that the land-in suit was covered 
in part by touzi No. 6 and the plaintiff was entitled to have 
his title declared -as a Revenue Sale auction purchaser. . By 
the notice of annulment, even -if-légal and valid, the plaintiff 
was not entitled to recover joint possession.:to the extent of 
his share in the property as it ‘must. be deemed that the defen- 
dant had by tlie nature of her occupation and ‘user could be 
taken to have obtained some sort of a lease-hold right in the 
property and thus her case was brought within the Fourth 
exception- to Section 37 of the Bengal Land Revenue Sales 
Act 1859. 007 a 


- 


- 


The plaintiff has come up, to this court on appeal, and 


4 


the only point raised is that the plaintiff is entitled to recover . 


joint posession. ^" The defendant has neither preferred any 


t 
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appeal nor filed any cross-objection. The result, therefore is 
that the* decree of the Trial Court, declaring’ the plaintiff's 
title to the property in suit, as prayed. for, has become: final. 


ou nodt Gopal: A faint attempt was made ` by thé léditied! Advocate for the-, 
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defendant respondent’ to reopen that question in’ this “court, 
but Be gave up that attempt whien- he foünd the fütility tliereof: © 
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(qn Mouza Alipur the lands é of! a very’ latge number of: 


R. P. Mookerjee, t touzis : :are “intermixed. Touzi No. 6 is’ óh& of those’ nineteen’: 


Nr 


Gc 


4 


. 
4 


-differerit touzis" (Vide Exhibits). | The conclusion reached by 
the ` trial court that the ‘lands now-in suit dre covered by 
` different touzis, including” touzi No. 6; caniiot and Hay not been’ 


-Ll | ra 
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thé said. estate as well as “other, éstates SO far as dt liés within "x 
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. the“ estaté sold. EE 


- 
h 1 
A'c.ade - Saye a as - * ` .o- * 4 -- 24 24 7 a + 


-— 0 


cox Phe “claim of the defendant ar ‘she holds a nay ag 


Niantic — ata 


in respect of the interést covered by, -thë differen tóužis, in- 
cluding touzi "Nó. 6, cannot be: sustained: t appears fr fion 
exhibit F,-the putni patta created.in "Déceiüber; 1884, in favour’ 
of Gosaidas Ghose that such a putni had been created by the 
proprietors of different touzis of "Which touzi N0.36 Was" not, 
oné T hé-settlément. that ` was inàde in fàyóür of, "Romei: 
Chandra’ Sei Was. of“ the interest which had’ beer obtained by 
Gosaidái" under the putni patta Hientioned above. In tli c on: | 


véyance which: Was«execiited^ by Rorüesh Chandra: Sei itt favoür 


p- - 


- of _ thë présent defendant,’ [Exhibit A it is only thé right 


Coli the ‘ basi of the- : 


a nl 


i ` which. Was“ créated utidei^ thé’ putni ‘of 7884 -that Was being 
transfered. From!’ a plait réáding"of the documents, thé only’ 
. pi thát'can' be made i is that a ténaricy right was being creatéd 
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present “defendant; therefote! anhor oH the: stterigth 7 6f -Her 


uthi’ which was créated’ in" r884: The - 


^- title deed or the documents of title in favour of predécessors s 


_ Or aprior landlords claim her interest to be in- excess of the 
ques ‘if os S is ‘thixéfore, trés assor r int respect! oF the share 
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of. the property in suit as is covered by the lands of touzi No. 6. mo 
The learned Subordinate “Judge however was prevailed. upon 1955 
to accept the position that though there was no proof of actual T ih Gopal 
settlement of lease under touzi No. 6 in favour of the defen- Bose 
dant the court would be entitled.to presume that the, previous us a 


proprietor of touzi No. 6 had allowed the defendant or her  Khairunnessa 


Piece? to occupy the lands as a tenant. kan Bai 


Reliance was ‘placed in this connection by Mr. Mukherjee ^ R-P. s lee 


on  Bhagoo  Bibee v. Ram Kant Roy Chowdhury(1). 
What was desided in that case was that notwithstinding 
a party might fail to show that his tenure was created pror ij 
to the permanent settlement, yet he was entitled to the benefit ^! - 
of the Fourth exception to Section 37 of Act XI of 1859 in ' 
respect of any permanent. structures. that might.be upon. his f 
holding. What had been claimed was that the under tenure , .. 
came within the first exception to Section 37, of Act XE OE. — oh 
1859 as a mokurari taluk held at a fixed rent from the time, of 
the Permanent Settlement, secondly, it was contended. that . 
there being permanent buildings and other improvements 
having been effected on: the disputed lands, thé. defendants 
were further protected by the Fourth exception to Section: 37 
of the said Act. This Court reverséd_ thé décision-of the lower 
Appellate Court: on the first. ‘point: Certain documents which. 
had been. produced in support of the defendants’ case that. the 
tenure had been in existence from. before .the. Permanent 
Settlement had ‘not been properly. dealt with by tlie, courts. 
below. If such documents were found to be genuine, there 
might be ample evidence from which the court might presume, 
that the under tenure was.in existence at the time of’ the Per- 
manent Settlement. If this point ‘succeeded the ‘plaintiff's, suit , 
must fail. On the. other alternative defence taken by the, 
defendants it wasobserved that in respect of that much of the * 
lands comprised in it as.was covered with permanent build- 
ings.etc. the defendants. were. entitled to “exemption from eject- 
ment under the Fourt Exception to ‘that. section. .It was. not 
the case of either party that the defendant was a trespasser.  . 
The question was whether he “had: the, right . of an under n 
tenure holder from before the Permanant' Settlement, of from "CHE: 
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Civil a subsequent date. If such a | right is to be annulled, by the 
purchaser at a revenue sale, clearly the Fourt exception: will 


1955 
T ER mel be attracted, and such portion of the lands as may þe covered 
i no. by permanent buildings etc.. would be excluded from beng 
v." | taken possession of by the purchaser. As was observed by 
Mrs. Bai 
Khairunnesa "this Court at page 296 of 3 Calcutta referred to above, under 
- (alias) such circumstances the court could declare the. first party 


Khairunnessa Bai 





defendant entitled to retain possession of such portion paying 
R.7P. Mookerjee, rent for such occupation. ‘This decision is not an authority 
for the proposition that even when a person is found to be a 
trespasser he can invoke the operation of the Foyrt exception. 
f or,any one of the other exception which are specifically made 
i quaere for the protecuon of tenents in a 
- 7s. We, have in, 'this connection been referred- to the earlier 
décision. in Brojo., Soondar Biswas v. Gouri Persad Roy(1), as -~ 
also to the .subsequeft decisions in Ajgur Ali v. Asmat Ali(s), 
Gobind Chandra Sen v. Joy ‘Chandra Das(3), and- Najemodden 
v. Syed Hassan(4). "None of these decisions support the novel 
proposition which was “attempted to Do une ed on- behalf 
of the- defendant. . +. Cow ou. Sn GU 


Ld - 
oe at do r 


- 


-į * ~ 


eed cT me te 
"EQ "Te learned Subordinate Judge has rlud "T plaintiff's - 
prayer for joint possession relying-upon the decision in Sreemut ` 
Ram Dey v. Kookoor Chand(5). We do not think that the - 
observations of this Court in that case can in any way assist 
the defendant. The substance of the decision in that case was i 
that an auction purchaser at-a sale” for arrears of revenue creat- 
ing a putni thereof can. not sue to annul and ‘undertenure 
^. within that putni as his entire power under Act XI.of 1859 
i passes to the -putnidar who alone: can institute such a suit. 
' There is no observation in that' case where from it can be. 
deduced that a trespasser erecting a substantial structure or 
Yt digging a tank will be-saved from the operation of Section 37 
of Act XI of 1859 whereby an undertenure may be es 
Py the revenue ‘sale purchaser. i ES : 
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.- Reliance, however, was placed in this Court on Ashamoyt Civil 
Basu v. Sarbatosh Sen(1). It was contended that as had been ane 


obseryetl by the Division Bench of this Court, the word “lease” 


‘ Subodh Go 
-as ysed in. seebion 87(4) of Act XI of 1859, was used in the Es pe pal 
ordinary sénse of a tenancy, and though a tenancy must be |, *",. 
basfd upon a contract, either express or implied, more non- Khairunnessa 
payment of rent was not conclusive to show that there was no Khai iid Rai 


tenancy. There is an apparant fallacy in this argument. =< 
What Mukherjea J. (as he then was) observed was that agri- ^" P- een 
cultural tenancies often came into existence in Bengal without ^ 

a definite stipulation as to the amount of rent ‘payable it 

being understood that as between the owner and the squatter 

that the lattér would pay the amount of rent which was cus- 

tomary or which was fair and equitable. If a man under 

such circumstances was found to be holding land under another 

with his consent express or implied, and was legally liable to 

pay rent to the latter for the land he held, the court would - 
presume that a tenancy had been constituted, even if the 

amount of rent was not-determined and no. rent- was actually 

paid. Z 


- 
v r3 
- ` 


- The „special, circumstances under which an agricultural "s 

tenancy. „may come into 'existence of may be presumed to 
| havé come into existence, though no rent.is fixed or has been 
‘paid, cannot be attracted in the case of non-agricultural ' 
tenancies. Tenancies can be created only in <à" particular 
‘manner, and when there is a definite proof that no tenancy 
s was created by the owner of touzi No. 6 in the present case, 
. the mere fact that structures had been raised near about 
1920-21 and the defendant had” been in possession for about a 
decade and a half would not raise any presumption for less 
can such evidence be considered to be sufficient to prove the 
creation. of a tenancy, or the existence of a lease under Sec- 
tion 37 of Act XI of 1859. d 


It might have been' possible for the' defendant to have 
made an attempt to prove acquisition of -tenancy right by 
adverse possession. No foundation for such.a case had been 
made in the written statement. . . No issue had. been raised, in o 

(1) (1989) ALR, CM. 526 (S.C), LL.R. E a ; 
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Civil the Lower Court, and no such attempt had been made in^this 

1955 “Court. Only.at a later stage of the argument, when an enquiry 

-v . was made from the Court as to whether such a Case, had been 

iu doe ‘made, that the lediiéd Advocate forthe respondent attem ted 

uc n. QU ‘spin out such a'case from paragraph 10 of the .wfitten 
| Eni us “statement. 2 af a 
M. (alias) . ~”. , 

: EY Paragraph 16 of the written statement refers to?an alter- 


R. P. M ooker]ee, 


native case which was made basing a claim on legal rights, 
that even though the land in suit was found to appertain to 
touzi No. 6, the defendant would be protected’ under the First, 
Second and Fourth exceptions ‘mentioned in Section 37. No 
facts were alleged. No materials "were referred to either in 
the written statement or during the evidence that was led 
during the trial, in süpport of a case of acquisition of a limited 
‘right of tenancy. If such a case had been made the parties 
would have had an opportünity of adducing evidence on the 
same, but there was no Such attempt. 

That possession of a limited interest in immovable pro- 
perty may be just as much adverse for the purpose of barring 
a sult for the deterrnination ‘of that limited. interest as adverse 
possession of complete intefest in the property Óperates to bar 
a suit for the whole property is an accepted proposition of 
law, but as in the case of all kinds of adverse possession, the . 
‘nature and-effect of possession must depend upon the nature 
and extent of the rights asserted by the evert conduct or 
express declaration of the person relying on. it. Vide 
Séshamma v. Chickaya(1),, Ishan Chandra Mitter v. Raja 
Ramranjan Chakrabutty(2). . 


. Under such cicumstances it is not necessary for us to con- 
sider as to “What would have been the position had'such a case 
been made, we may, however, just indicate that even if such a 
case had been made, it would have been.a very difficult thing 
to- prove that when -a tenant is found to- have taken settlement 
from a number of co-sharers and trespassing upon the lands of 
one of the co-sharers who hds not settled the tenant, how can 
the latter know of or acquiesce in the defendant raising struc- 


t. 


(2) (1905) * C.L] 125 (186). . 
in e LL.R. 25 Mad. 507. * à 
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tures over a “portion “Of the amalgamated Bains but it is not 
— us’ pursue, the matter, any further. , 
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“reg Dire ere given: by the Tearned Subordinate” Judge for 
*efüsing the: plaintiff's, prayer for recovery ‘of joint possession 
cannot. be; sustained. , Bat. at the. bame time there are difficul- 
ties;in the. way. of, the. -plaintiff ` getting : such an, order” at this 
stage, which „had, not ‘been, adverted ‘to, in tlie judgment of the 
trial Court. ‘The. learned ‘Subordinate Judge. was not correct 
in, stating , the ‘proposition as one of Jaw that the plaintiff is 
not entitled to recover joint. possession either nòw or at any 


stage. Ifethere be difficulties. as there are, as we shall indicate 


simmediately, to the plaintiff obtaining joint. possession of the 


- 


: property ‘in suit, the plaintiffs prayer, is to be, 


dismissed not 


Ps PE 


in limine but anally 


a 


bow 


bid a Sah 


The ud F a large number of touzis being intermixed, 
it is not known which portion of the property will be, allotted 
to the owner of-touzi No. 6 in a proper suit or proceeding for 
partition. As to what will be the form” of that proceeding it 
is not for us to anticipate, but the difficulties which are ahed 
cannot be overlooked. "The rights of the plaintiff to get joint 
possession would be limited to this extent that the plaintiff 
would not be entitled to enter into occupation at this stage 
of the property in suit. He must wait till after the result of a 
proper suit or proceeding, if and when such a suit for proceed- 
ings is brought. "This is due to the fact that it is not known 
which portion of the property in suit will be or can be alloted 
in favour of the plaintiff as the revenue sale purchaser to 
touzi No. 6. 


Mr Gupta appearing on behalf of the appellant indi 
cated that he would be satisfied with such a limited declaration 
as the form in which the Subordinate Judge had given the 
decision it was capable of an interpretation of having a 
wider implication. 


` 
+ 


In view of the decision, it is not necessary} for us to con- 


. sider whethef the whole of the land in suit which is not 


covered by buildings is not essential for the enjoyment of the 
house.: » That question must be left open to be decided in the 
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Civil future suit or proceeding which may be brought for partition. 
1955 a 5. . : * 
na em The result, therefore, is that this appeal is allowed in 
ii y: part and the judgment and decree passed by the Trial Court, 


ve are modified to this extent only that the prayer for recovery” 
Ru of joint possession by the plaintiff. is-allowed: subject - to thé 
-~ (alia) ^ condition 'that the plaintiff will not ‘be entitled ‘to "enter^into 
Khairunnessa . Bai 

ride occupation or exercise any right thereon: until- he -obtains ʻa 
R P. Mookerjee, decree or order by a competent court'in a suit or: proceeding 
for- partition. . The declaration of the plaintiffs title^to the 
property in suit, already ‘made by.the learned- Subordinate 
Judge stands, as it has already been indicated: that: that' is not 

the subjéct matter of the appeal before -us. ° 


' 
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The plaintiff appellant will be entitled i to’ half" the- costs = © 


of this Court. 
tea allowed. 


E: K. Sarkar, J. 
I agree. 


i 
r kc! d t P 
sti. - 


-7 R. N. Ci: 


», 


Vor. 97]  —., HIGH COURT 


' ^ APPELLATE CIVIL 


- Ads 


Before Mr. -Justice P. N. Mookerjee. 


ABHIMANYA HALDAR & ORS 
V 


...  TARANI SEN. HALDAR & ORS* 


Tr. 


«^ 
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a^? E a pt : 


Bengal Alienation of Agricultural Land (Temporary Provisions) Act 1944, (Bengal 
Act V of 1944), Secs. 4 and 7— What, in law, is the true effect of Sec. 7 ? 


The plaintiffs claimed to have purchased the suit properties from 
Proforma-Defendant no. 5's husband had, during his life-time, sold the 
properties to defendant No. |. After the husband's death Proforma- 
Defendant No. 5, as his heir and legal representative, applied for resto- 
ration of the said properties Under Sec.4 of the Bengal.Alienation of 
Agricultural Land (Temporary Provisions) Act 1944 (Beneal Act V of 1944) 
That application was allowed and she was directed to pay back the 
sale price etc. in certain instalments. For payment of the outstanding 
balance of those instalments and other purposes, she sold the suit 
properties to the þlaintiffs. Before the sale the Proforma-Defendant 
No.5 had pald back major portion of the sale price and only a small 
balance was outstanding on the date of the sale which was to be pald by 
the plaintiffs out of the consideration money of the kabala. The plaintiffs 
sent to Defendant.no.! by money order this small balance payable by 
them; but it was refused. Thereafter the defendants threatened to 
dispossess the plaintiffs. The plaintiffs therefore instituted the present 
suit for declaration of their title and confirmation of their possession. 

The courts dismissed the suit and it was held that in vlew of Sec. 7 
of the Bengal alienation of Agricultural Land Act, 1944, the plaintiffs' 
Kabala was invalid tn law and the plaintiffs acquired no title under the 
Kabala. 


*Appeal from Appellate Decree No 10I] of 1950 against the decree 
of Sri U. Gupta, Subjudge 2nd Additional Court, 24 Parganas at Alipore 
in Title Appeal No. 37 of (950 dated the 3rd August 1950 affirming the 
decree of. S*i D. Basu, Munsif, Ist Court, Diamond-Harbour dated 
I, 12. 1949 m 
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Tarini Sen Haladar & ors. 
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Suit for Declaration of title and confirmation 5f poss- 
ession by the vandee under a kabala executed by a person» in 
whose favcur an order for restoration of properties has been 
made unter Section 4 ofthe Bengal Alienation of Agricul- 
tural Land Act, 1944 

The material facts will appear from the Judgement 

Nalini Kumar Mukherjee for the Appellants. 

fiibindra Nath Bhattacharyya for the Respondents 

The Judgement of the Court was as follows :— 

P. N. Mookerjee :—J. > The'facts leadirfb up to this 
appeal lie within a short compass and they may be briefly 
stated as follows :— 

The appellants who were the plaintiffs i in the trial Court 
claimed to have purchased the suit properties from proforma 
defendant No. 5 Bakyamoni, by a registered Kabala. Ext. 3, 
sometime in Ashar, 1354 B. S. It appears, however, that 
Bakyamoni's.husband Rai Charan had, during his life-time, 
sold the said properties to defendant No. 1 in the benami of 
the latter’ s sons, defendant Nos. 2 to 4, sometime in 1350 B.S. 
After Rai Charan’s death, Bakyamoni as his heirs and legal 
representative, applied for restoration of the said properties 
under Sec 4 ofthe Bengal Alienation of Agricultural Land 
(Temporary Provisions ) Act, 1944 ( Bengal Act V of 1944 ). 
That application was eventually allowed and she was directed 
to pay back the sale price etc, ( Rs 49/4/- ) in certain instal- 


.ments, ranging from 1354 B S.to 1358 B.S. For payment 


ofthe outstanding balance of these instalments and for other 
purposes, she sold the suit properties to the present plaintiffs 
in Ashar, 1354 B. S. Before the sale, Bakyamoni had paid 
Rs, 29-12-0 out of the above sum of Rs 49/4/- and only a 
small balance ( Rs. 19/8/- ) was outstanding on the date of 
sale which was to be paid by the vendees ( the present plain- 
tiffs) out of the co siderat'on money of the Kabala Ext. No. 3 
This the plaintiffs sent to defendant No. lsby Money Order 
on-90th March, 1948, but it was refused and, thereafter, the 
defendants threatened to disposses *the plaintiffs which 
necessitated the institution of the present suit for declaration 


e . e. e 
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of: the plaitniff’s title and confirmati tion of theif: possessict 

aud, the'suit having been ‘dismissed by'thé two ‘Courts below, 

the. ‘present Second: Appeal’ has Been filed: by the plaintiffs. à 
n The Coutts: below: have- held ‘tHat, in view of See. 7 7 of 

e Bengal ‘Alienation Of Agtieditun ral Lànd ‘(Temporary 


Us eer 


Provision’) ‘Act, 1944, the- plaintiff’s Kobala ( Ext $ 3 j Was 


‘invalid in: law arid the vendees theréutider hamély, ‘the: pie i 


sent plaintiffs, acquited no title ündtr their said purchase. Bi 
that ‘view, they have dismissed the plaintiif's suit It is necess-' 


"ary; therefore; to ‘consider what, m law, is ig the: true effect- 6f 


ne section: Ae: Sas it on adis DNE. T fi ae y!ni 
"Thé case is singulàrly ài urifottunate/ üh&-arid thé plaih 


dedos of the-statute is obviously “leading to a preat injtig 


ticé* I have, therefore; tried tó find. ott whether it is possible: 
tö prevent “the -Áanifést in-justicé by à justifiable interpretá- 
tion: of the statute iti. question but ‘the dstátutory ldtigüage 


refuses: to !jield:and:possibly jnàtic& is i&ally Being defeatéd" 


because ‘of an inddvertént oifiissióh oh ‘the part UF the Toigisla: 
fire; Moderrr legislation ‘i $-this country {s'repleté wit glaHing 
instances Of-sérioüd etrors, ómissiófis Bind ‘patent — 
and the present cáse is possibly a an illusttátión of thé Same; 
| Fhe section, in itë relévant parts runs ‘as: follow gic EM 
a rn Se OA proptittof, tenuré: Holder, räiyäť 
pe uw Y of -undér-raiydt^ to ‘Wwhém2any’ dericüle 
s 7 7 00 tfal land bas ‘been! restóred^ by art 
^. order under sub-rection! (1) df Section 4 
: shall not as lóng às tlfére remains‘ unpaid 
(o0 oe Us Dany süm plüyahlé"bj such proprietor, teri" 


om“ 19 ^ 


mx uré-holder, raiyat Or under Fajydt as 


"thè -case may- BE; niider the órdéK made . 


“under that’sub-settion? ‘alienate by- såle 
sour is innu Such andor ‘any-portion: thereof 
Det ghd; nólvittaténditig nyt ing/coritáin- 

s $ ‘ed ii any othér ldw-for the -tinié being 
oue o TI ‘inforce, any’ alienatio: elt uv se*tmüdé 
O0 “ade te” shall be void and of:nceffect 1 iv ra 

° There is Ho dispute that;atthe time of the "mm 


1955 
> Do 7$ nr 


Abhlmanya Háldar & ors, 
STO 2 E Ns. I hd e 
Tarini Sen Haldar & ors. 





P. N. Mookerjee, J. 


184 THE CALCUTTA LAW JOURNAL , |VOL. 97 


Eo Kabala (Ext 3),a sum of. Rs. r9[8/- out of the totg] sum ef 

955. Rs. 49/4/-, payable under the order of restoration under sec.e4 
Abhimanya Haldar & ors, Of the Act, was outstanding. The Kabala ( Ext. 3:) was, 
. Vs. therefore, void and it has no effect under the section just 


Tarin Sai Haldar & ors. quoted, namely, sec. 7 of the Act. Itis true that the vendees 
Ba duka F undertook the liability and were ready to discharge it immedi- 
2 S ately, but that cannot take the-Kobala ( Ext. 3 ) out of the 

mischief of express language of the section. This may be 

. unfortunate, as I have already said, and even unjust, but the 

-language.of the statute is too clear to admit of any other ` 

interpretation. There is a significant and noticeable depar- _ 
ture in the language of this section ( sec. 7 ) from sec. 64 of 
the Code of Civil Procedure in this respect and, in the above 
premises, with every inclination to hold.in favour of the plain- 
tiffs—appellants, I find the statutory language an insur 
mountable obstacle Why not withstanding the well-known 
sec. 64 of the ‘Code of Civil Procedure this different 

. language would be used here by the Legislature is not 

. quite. intelligible unless the intention was materially 

E different. Similar language is also to be found in sec 

. 37A(9) of the Bengal Agricultural Debtois Act. That 

may well indicate a different policy. If the position be 

really otherwise, it is for the, Legislature to make it 
clear by use of'appropriate language. There is certainly 
no death of it in the English vocabulary and the task 

is also quite simple. ES l 

.. » In. the above view of the matter, I agree with 
the two. Courts below in their construction of the 
relevant sec. 7 and dismiss the present appeal. 

There. will, however, be no order for costs either in 
this court or any of the two courts below. 

Prayer for leave to appeal under clause 15 of the 
Letter Patent, is made and it is refused.” 

In view of the order, passed in the appeal, the appellants 
alternative revirsional application under'sec. 115 of the Code 
of Civil Procedure, must fail and it is dismissed without costs. 
P.K D , - UP -e Appeal dismissed. - 
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CIVIL REVISION. - 
Before Mr. Justice S. K, Gen. - 


iy x KALACHAND BISWAS 
ES V. 
MUNSHI "MonARAK HOSSAIN BISWAS & ORS* 


Court Feas Act, am VIL of 1870) —Suit fe ji jatni ef contract t for 
exchange —Proper Court-fees payablq— Sec. 7(xMa) of the Court Fees Act. 
Where the Plaintiff Institutes a sult for specific performance of 

a contract for exchange, that is to say, for having a valld title deed 

in respect of the land in which he has already been put In posssession, 

and ask for permanent injunction restraining the Defendants from 
interfering with his possession, the courtfees payable on the plaint, 
will be, computed according to the valuation glven : by him and not 
according to the value of the subject matter. The, proper Section, 
applicable to such a case will be Sectlon 7 (x) (a) of m Court Fees Act. : 


Appilication for Revision by the Plaintiff ynder, Section, 


115-of the Code of Civil Procedure, .* -,:: c^ T uo 
, © The material facts will appear from the judgement- E 
- "Biafulla Kamal Das fot the Petitioners '".-" ^v a Pere 


^ N: Ro Biswis & Kamalesh’ Bonete for the opp. . Parties. Y. 


S K. Sen, J.—This is a revisional ` application | ' under 
section 1105 of the Code of Civil Procedure. The ‘quéstion 
raised relates to the valuation of the suit ‘in question for the 
purpose of court fees. The plaintiff; who is the petitioner in this 
. court, instituted the suit for specific pet formance of a contract 
for exchange and for permanent injunction restraining the 
defetidants from interfering with his’ possession. The suit 
land measures about 72 bighas in several lots. According to 
the' petitioner he is a refugee from East Pakistan and he 
had considerable lagds in East Pakistan, and he arranged 
with Mobarak “Hossain, ` defendant No. I to oer 


o> *Civil Revision ei No ¢2!78 of 1955. 
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Mobarak's land in the .district of Nadia in West Send) with 
the petitioner's Jand falling in what is now Kusthia distaict 
in East Bengal, and deeds of agreement were actually 


: executed between the parties ànd possession of the respective 


lands was delivered. . On the basis- of those - agreements 
Kalachand, the plaintiff, obtained possession of the suit 
lands with which we are concerhed, and delivered possessi n 
of his lands of Kusthia district to defendant No. 1, Mobarak 
Hossain: , According to the plaintiff the, deeds; of exchange 


were to be executed separately in India and Pakistan 


and ostensibly they -were to be executed as sale deéds 
with a considération of Rs. 2156/-. In that view the 
plaintiff valued the suit at Rs. 2150]- and paid ' court- 


fees. thereon. This, would. be the correct valuation af, the. 


case. be governed by section 7 (x). iod of thé Court 
Fees: Act. r : 


^ "Some —Ü other: thai deferidaint No. 1 Mébrak 


Hossain ` appeared in the case. and claimed that they 


were in possession of Several lots out of the suit lands 


onthe basis: of subsequent sale dééds : executed by deféndant 
No. 1, Mobarak Hossain. -They claimed -that the suit'had 
been ‘insufficiently | valued’ ‘and ‘that ‘the: éasé woild ‘fot be 
governed by section . 7(x) (a) of thé Gourt fees Act. but that 
the suit should be valued onthe subject-matter of the suit, 
that is on, the value of the 72, Bighas. of lands. - The learned 
Munsiff ; agreed with the -contentions of. the appearing defen- 
dants sang, he iun thaj the, elation given by the plaintiff i in 


^*4 ank À Pnn Ppl 


eo # geht . 


the Valuation of the suit property, 
e „Against that order the plaintiff aS PTT filed this 
revisional | application in jn 

- The. contention -of , the plaingiff petitioner | is that he is in 
actual | possession of. the entire suit land, , having been put into 
possession by Mobarak Hossain at the. time when the agree: 
ment for exchange were executed between the parties. He 


‘claimed that the defendants othér than defendant No 1 also 
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tried to interfere with that possession and therefore he asked 
fer injunction for restraining them from such interference. It 
appears that there was a prayer for temporary injunction ; and 
after the hearing of the parties the learned Munsiff made a 
prima facie’ finding that. the plaintiff was in possession and 
granted an injunction restraining the defendants from interfer- 
ing with such possession If the plaintiff's case be true, he is 
not seeking the relief of obtaining .possession in the suit 
lands which are ‘extensive in. area but he is only 
asking for "the relief of having a:valid.title deed in respect 
of the land in which he has already been: put in posse- 
ssion by the owner under the. agreements. of exchange. -In 
such circumstances I am unable to’ agree with the view of the 
learned Munsiff that the suit should be valued on the value of 
the entire subject matter of the suit, that is the value of the 
entire land. The learned Munsiff relied mainly on a Madras 
ruling "in re: Amulutu Venkamma’s case(1) where it.was held 
that -neither section. 7 (x) (a) or Article 17B of Sch. II of the 
Court Fees Act.should apply in such a case bot that the suit 
should be valued on the subject matter under Sec.I, Art.l. This 
was the decision bv a single Judge and. moreover all the facts 
do not appear from the judgement which consists of a few 
lines only There is nothing to show: whether the plaintiff 
in that case who shought specific performance of an agreement 
for exchange had already been put into possession of the land 


or he wanted to obtain possession of the land after execution . 


of the deed of exchange.: If he wanted possession then it 
would be quite right to hold that the suit should be valued 
under Act 1, Sch. 1 of the Court Fees Act, that is advaloram 
court fees should be paid on the value of the land which the 
plaintiff wanted to obtain by .execution of the deed of 
exchange. Butina case where the plaintiff is in possession 
according to him, it would not in my opinion, correct or fair to 
ask him to value the suit on the valuation of the entire land. 
The learned Advogate for the plaintiff petitioner has urged 
that’ the „case would really come under Act 17(vi) of Sch. II 
(1) [19443 A. lẹR. Mad 252, l 
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of the Court Fees Act as applicable to Bengal, which provides 
that in evéry other suit where it is not possible to gstimate 
ata money value the subject matter in dispute, and which 
is not otherwise provided for by this Act the court fees wculd 
be Rs r5/. In support of his contention the learned 
Advocate for the plaintiff petitioner has referred to the 
case of Biraja Charan Nanda vs. Sailaja Charan Nanda (1) 
where it was held that Act 17(MI) of Sch. 11 of the Court 
Fees Act would apply in a suit for specific performance of 
a contract for execution and registration of Trust Deed in 
respect of the common property of the plaintiff and the 
defendant. The subject matter of that case was, however, 
quite different and the ruling cannot apply to the facts of 
the present case. It has already been mentioned that since 
two documents as of sale were originally agieed to be 
executed in India and Pakistan respeetively and the oste nsible 
consideration was agreed to be shown as Rs. 2130/- the 
case Should be considered to cóme under section 7(x)(a) of 
the Court Fees Act and therefore the valuation of Rs. 2150/- 
as put by the plaintiff petitioner must be accepted as correct. 
If in the course of the suit the plaintiff should seek to add 
the prayer for recovery of possession, at that stage the trial 
court would be quite right to ask the plaintiff to revalue the 
auit on an . advalorem basis. 

The Rule is, therefore, made absolute and the valuation 
of the suit as made by the plaintiff petitioner is directed to be . 
accepted. In the circumstances the parties will bear their 
own costs. S ij 


(I) (1938) I. L. R. 2 Cal. 411. 


* Rule madesabaolule 
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'  ORIMINAL REVISION 


c . Before Mr. Justice J. P. Mitter 
e . and Mr. Justice R. P. Mookerjee 


BELARANI CHATTERJEE 
v. 
BHUPAL OHANDRA CHATTERJEE” 


Code of Criminal Procedure, Sub-sec. (1) of Sec, 488— Ez pla- 
nation added to the first proviso to Bub-sec. (3), of Sec. 488— Hindu 
Married Women's Right of Separate Residence and Maintenance 
Act, XIX of 1946— What is sufficient ground to justify a wife's 
claim to separate maintenance 

Whatever might be the personal law of any wife, she must, in order 
to entitle her to an order under Sub-section (1) of Sec. 483, Cr. P. C., 
establish, inter alia, that there is a present neglect or refusal on the part 
of her husband to maintain her. The mere fact of a second marriage 
cannot ipso facto establish “such neglect or refusal” within the meaning of 
Sub-sec. (1) of Sec. 488, Cr. P. G., for, a man may marry a second time 
and still not refuse to maintain his first wife. The mere fact that a hus- 
band has contracted marriage with another wife or keeps a mistress cannot 
without more, be said to amount to neglect or refusal on the part of 
the husband to maintain his wife within the meaning of Sub-sec, (1) of 

. 
Sec. 488 Cr. P. Code. 


Application for revision by the wife under Sec, 435 of the 
Code of Criminal] Procedure 


The material facts will appear from the judgment. 
A. Dutt and D. P. De for the Petitioner, 


Chinta Haran Royand Arun Kishen Dasgupta for 
the Opposite Party, 


The judgment of thé Court was as follewa :— 


Criminal Revision Case No 184 of 1955, against the order, dated 
the 30th Novembeg 1954, made by S. B. Sarkar, Esq, Magistrate; 
Ist Class, Alipore. , œ 
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J. P. Mitter, J:—This rule which has been. referred +o us 
by Debabrata Mookerjee, J, involves the construction of Buh. . 
section (1) of section 488 of the Code of Criminal Procedure, 
The question for decision is whether a wife is entit)ct to an 
order of maintenance under section 488, Cr. P. C. merely upon 
proof that her husband has contracted marriage with another 
wife or keeps a mistress, 


The facts which give rise to the question are these: The 
petitioner Belarani Chatterjec was married to thp opposite 
party on February 8, 1947. The marriage did nut prove a 
suceess. According to the petitioner, while residing at Howrah, 
the opposite party only became unduly intimate with an un* 
married girl but treated the petitioner with great harshness 
and cruelty. When, in December, 1948, the position became 
intolerable, the petitioner left the opposite party and went 
to reside with her relations, In 1950, the opposite party 
married again, making it impossible for the petitioner to live 


"with the opposite party, On July 28th, 1953, the petitioner 


filed in the Court of the Sub-Divisional Magistrate at Alipore 
an npplieation under section 488, Cr. P.C, claiming mainten- 
ance from the opposite party. 


The opposite party resisted the petitioner's'olaim on the 
ground that she was a woman of easy virtue and that, in any 
event, she had refused to live with him without sufficient cause 
and that accordingly she was not entitled to claim any main- 


tenance, 


The learned Magistrate, inter alia, held that cruelty had not 
been established and that the opposite party’s second marriage 
contracted two years after the petitioner had left her husband 
was not a sufficient ground to justify the petitioner’s claim to 


separate maintenance, 


According to Debarata Mookerjge, J the jurisdiction of a 
Magistrate under sub-section (1) of sectiom 488, Cr. P, O. 
rested upon proof of neglect or refusal on the part of a husband 


VOL. 97 ] HIGH COURT 


to maintain his wifeand that the mere fact that a husband 
. had (aken a second wife was not by itself a ground for making 
an order under the section. P, N. Mookerjee, J, on the other 
hand, held that in view of the provisions of section 2 of the 
Hindu Married Women’s Right of Separate Residence and 
Maintenance Act, XIX of 1946, a husband's failure or refusal 
to give his wife separate maintenance would amount to 
“neglect or refusal to majntain’’ within the meaning of section 
483, Cr P C. [see-Panchu Gopal Mondal v. Dolly Modak (1).] 


e 
In order to appreciate the two points of view, it is necessary 
to point out that by an amendment of 1949, the following 
explanation was added to the first proviso to in section (3) 
of section 488. 


“If a husband has contracted marriage with another wife or 
kaeps a mistress it shall be considered to be just ground for 
his wife’s refusal to live with him". 


It is clear that the explanation provides a just ground fora 
wife’s refusal to live with her husband when the husband offers 
to maintain her on condition of her living with him. It is also 
clear that this provision is applicable to the case of any wife, be 
she a Christian ora Hindu or à Mahomedan. At first sight it 
would appear that the effect of the explanation introduced by 
the amendment of 1949 would be material only after an order 
under sub-section (1), of section 488 has been made, but the 
language of the first proviso to sub-section (3) makes it clear 
that a Magistrate may consider such ground of refusal ona 
wife’s part to live wich her husband and make an order under 
the section, notwithstanding the husband’s offer to maintain 
her on condition of her living with him. In our view, itis not 
permissible to readinto the explanation anything more than 
what it says in the context of the first proviso to sub-section 
(3). In our view , it would not be permissible to pray in aid 
the provisions of the Hindu Married Women's Right to 
Separate Residénee and Maintenance Act for the purpose of 


e 
(1) [1955] 96 C.-L. J. 147 ; 59 CWN. 767. 
e ` 
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eonstruing sub-section (1) of section 488 of the Code of 
Criminal Procedure The observations made by P.N, Mookerjee, ° 
J, are, if we may say so with great respect too wide. Whatever 
might be the personal law of any wife, she must, in order to 
entitle her to an order under sub section (1) of section 488, 
Cr. P.C.. establish, inter alia, that there is a present neglect: 
or refusal on the part of-her husband to maintain her. The 
mere faot of a second marriage cannot spso-facto establish 
“such neglect- or refusal" within the meaning ot sub-section 
(1) of section 488, Cr.P.C., for, & man may marry ea second 
time and still not refuse to maintain his first wife. In our 
view, the mere fact that & husband has contracted marriage 
with another wife or keeps a mistress cannot, without more, 
be said to amount to neglect or refusal on the part. of. the 
husband to maintain his wife within the meaning of sub. 


‘section (1) of section 483, Cr.P.C. 


In this case, the learned Magistrate came to certain 
findings of fact which we do not'feel we can upset on the 
evidence in the case, The learned Magistrate, in our view, 
rightly held that the opposite party's second marriage some 
two years after the petitioner had left her husband's prote- 
ction was not in the oircumstances of the case a sufficient - 
ground to entitle the wife to separate maintenance. 


The result, therefore, is that this application fails and 
the Rule is discharged, 


Renupada Muker Jee, J. :— 


l agree, 03 
Rule discharged 
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EE ° CIVIL REVISION 


LI 


°. e Before Mr. Justice R. S. Bachawat — 
° is dfe Mr. Justice S N. Guha B0 


SARASWATI BALA SAMANTA & s 
V. 
r SURABALA DASSI & Ors* 


Civil Procedure Code. Order 23, Rule 1.—Civil Rules and orders 
Vol, l, Rule 747 t to 726; 735 and 736—— When a suit for partition is 


, withdrawn, whether.pleader’ 8 fee should be calculated onthe baris . 
“of the value only of the share claimed „by “the plaintiff or on. 


the value of the entire property sought -to be partitioned. 


If the plaintiff dee. to aiis his suit and ,does not want 
permission to institute a fresh suit he is at liberty, to do. so. -The Court has 
no discretion in the matter and the plaintiff i is entitled to withdraw tbe suit 
as a matter of Tight. The plaintiff withdrawing, the suit without the per- 
mission of the court is`liable for such costs as the court may ‘award and is 
also precluded from instituting any fresh suit in respect of the subject matter 
of the suit. The withdrawal of, the suit does not, . however, amount to dis- 


missal of the suit. ~ X de dd € e 


The order recording the withdrawal. of ‘the’ suit isnot a decree. 
The order can, however, be formally drawn up when, the order directs 
payment of costs By: the Pea to the defendant. 


3 Rule 717 » the Cwil Rules and - - Orders; Volume 1, -does not 
apply to a suit: for partition where recovery of possession of the property is 
not claimed: The word ''decided" in- Rule 721, means, “disposed of”. 
Where a suit is withdrawn the suit is finally disposed of as a result of the 
withdrawal. Where the plaintiff withdraws a'suit not included i in Rule 717; 
Rule 721; applies and the fees of the defendants ;Bleader ought to be calcu- 


lated in accofdance with Rulé 721: Under Rule-72Y the fees are to be ` 


calculated on the whole value of the suit. For the purposes of jurisdiction 
the value of the ‘suit is the value of the entire property sought to be 
partitioned and not merely the value of the share claimed .by the plaintiff 


Ordinarily ina suit for partition the plalntiff is not entitled to 
costs up to the preliminary decree. If, however, the suit for partition 1s 
improperly resisted, the Pun. mey be awarded costs Pup to the prelimi- 
nary decree. '- > . 


*Civil Reyision Case No* 3832 ot 1954: E the order: € Es the 
Subordinate Judge, Thid Court, Howrah, dated the 15th Nov. 1954. 


- - 
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Application for Revision by the Plaintif under Section 115 
of Civil Procedure Code 


The material facts will appear from the jud neat 


e 
Ranjit Kumar Banerjee & Soumendra Kumar Mukherjee 
for the Petitioners. 
Jyotirindra Nath Das and Anil Kumar Mukherjee for the 
Opposite Parties. 
The judgment of the Court was,as follows : — 


R.S. BACHAWAT, J:—This revision applications arises out 
of a suit for partition, The plaintiff claimed to be a co-sharer , 
of several properties and prayed for partition, alfotment and 
exclusive possession of the property allotted, The suit was 
originally valued at Rs. 16,000 for the purposes of jurisdiction 
and was also valued at Rs. 15/- for the purposes of court fees. 
The plaint was subsequently amended ‘by the introduction of 
séveral new items of property of which also the plaintiff 
claimed partition and on such amendment the suit was valued 
at Rs, 18,000/-. There was a protracted hearing of the suit. 
Evidence was adduced for twenty days and argument was 


‘heard for another. four days. At the close of the argument 


the plaintiff found that he could not possibly succeed: in the 
suit and thereupon he applied for withdrawal of the suit with 
liberty to institute a fresh suit. This application was rejected, 
The plaintiff moved a further application for withdrawal of 
the suit, On this application the learned Subordinate Judge 
made the following order :— 

“As the plaintiff wants withdrawal of the suit the plaintiff 
do withdraw the same since withdrawal of the suit amounts 
to dismissal for non prosecution. After a protracted trial the 
plaintiff came with the prayer. Therefore the defendant shall 
get costa of the suit. Draw up a decree accordingly." - In 
accordance with the order a formal decree was drawn up 
which embodied the operative portion of the order. ra 

It is to be noticed that the learped Judge éompletely mis- 


appreciated the legal implications of withdrawal of a suit 
under order 23, rule 1 of the Code of Civil Procedure. If the 
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plaintiff desires to withdraw his suit and does not want permis- 
. Bion to institute a fresh suit he is at liberty to do'so, The 
` Courf has no discretion in the matter and the plaintiff is 
entitled to withdraw the suit as a matter of right. The con- 
sequences of withdrawal are mentioned in order 28, rule 1, 
sub-rule 3. The plaintiff withdrawing the suit without the 
permission of the court is liable for such costs as the court may 
award and is also precluded from instituting any fresh suit 
in respect of the subject matter of the suit, The withdrawal 
of the guit does. not amount to dismissal of the suit for non- 
prosecution or to dismissal of the suit at all. 

The order recording the withdrawal of the suit is not & 
decree. There was no question, therefore, of drawing the 
order asa dectee. The order recording the withdrawal can 
however, be formally drawn up under Rule 187 Part l; 
Ohapżer I of the Civil Rules and Orders, Volume Í inasmuch as 
thè order directed payment ọf costs by the plaintiff to-the 


defendant, We, therefore, treat thè so called decree as 
an order. j 


The formal order awards to the defendant the sum of 
Rs, 635/- on account of pleader's fees on Rs, 18,000. The 
plaintiff has taken exception to the award of this sum of 
.. Rs.:635/- pn account of pleader's fees. Accordingly he applied 
to the court for correction of the decree under section 152 of 
the Code of Civil Procedure. His contention was that the fees 
should be calculated on the basis of (a) the value of the share 
claimed by the plaintiff and not the value of the entire estate 
sought to be partitioned ; (b) on the basis of withdrawal of the 
suit in accordance with Rules 717 and 718 of the Civil Rules 
and Orders, Volume I, The learned Subordinate Judge was 
of the opinion that the order was an order adjudging that the 
suit stood dismissed for non-prosecution and accordingly the 
defendant was entitled to costs as if the suit had been dismissed, 
He did not, however, deal separately with the plaintiff’s con- 
tention that the fee should be assessed on the basis of the value 
of the share claimed by the plaintiff. He was of the opinion 
that,the plaintfff ought not to succeed in the application and 
necordingly dismissed the application. 
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ova p e The .mode of caloulation: of fees payable to legal araona 
1956 ` is regulated by Chaptér. 28 'of.the: Civil- Rules; and Orders: 


Volume I.. These rules: have-béen framed under section 2? o£ : 
apicis ia the, Legal. Practioners’ Act which -authorises the- High Coutt—- 
man 
E s to fix and regulate:the fees payable. by any party: in respect of 
Surabala Dasi ^ the fees of his adversary’s lawyers: Chapter 38 contains - 23- 


-€- 
—M— 


RUE. rules. Rules:717 to 726 and: 13b.and 736 deal with the mode 
TE R8, of calculation of fees in suite, 'On' the facts of the" case clearly 
Bachawat, J. Rules TS ize to 726 nawo no ‘application, | Soe 8 sa lee ee 


- , Po ow d ^ 
Rules 717 deals with suits for recovery. of specific pen 
or a share.of specifio property whether.immovable or movable 
orc for breach’ of any contract or for damages, .In our opinion 
Rule-717 does ‘not apply to a suit for-partition where recovery 
of possession, of the property is, not. claimed. ..Recovery of. 
immovable property has a technical-meaning. Section:8 of the 
Specific Relief Act and the marginal note shows clearly that . 
recovery of specific immovable, property means, immovable 
property. Section 16 of. the Code of'Civil Procedure shows 
that recovery of immovable property is different from partition 
of immovable property, In Bidhata Rai v..Ram .Chariter 
Rai and Ors, (1) Mr. Justice Mookerjee. observed thus:—. 


“As observed by the learned Judges who decided the case. 
of Ragindra Lall v. Shama Churn (2)' the effect of à suit for 
partition*ià not recovery òf possesion but to al ler the fórm of 
$030 ACD of joint DLOBEESY by the co- owner" 


[a 


. Rule 718. refers to suits cladd. in "ule 711. 
Rule 718 provides for casts- where such suits- are settled, 
withdrawn, compromised, decided on admission. of claim or, 
dismissed for default. Both Rules 717 and 718 cannot . "PP 
to this case as this is a euit for partition, 


Rule 720 applies tò all suits. nob ‘included in Rule UT 
where the plaintiff succeeds, In this case the plaintiff has not- 
succeeded and -therefore, Rule 720 has no application Rule 
720 however indicates that a snit for' partition of joint pro. 


(1) [1907] 12 C.W N. 37 at p. 39 
(2) [1879] 4 C.L.R 417 ^. 
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perty ie “hot included -in Rule. 717, Ordinarily in a suit for 
partition the plantiff i is ^not entitled to ‘costs up to the preli- 
minary “decree, -If the suit for partition i is improperly resisted 
thé plaintiff may be:awarded coats up to the preliminary ` 
deoree and accordingly Rüle 720 specifically provides for suit for 
partition- of joint property "where partition is improperly resis- 
ted. The words “suits for partition of joint property where 
partition is - „improperly : “resisted”: dbès not in any, way. restrict 


the generality of the word, following, viz viz, ‘‘generally” in all ' 


suits npt included in Rule 717, 


Rule 721 applies to. a case where the suit is either dis- 
missed upon merits or is decided in favour of the defendant, 


It is to be noticed that Rules 717 and 720 apply to a case only 


where the plaintiff succeeds, Rule 718 specifically provides for 
enses where the suits included in Rule 717. are settled, with. 
drawn, compromised, decided on admission of claim or dismissed 


for default. There is no specific provision in the Rules pro-: 


viding for cases where suits not included in' Rule 717 are 
Withdrawn. The Rules however are intended to be exhaustive 
and to deal with all suits, In this view of the matter, we 
think that the words “to be decided in favour of the defen- 
dant” in Rule 721 ought to be yiven a wide interpretation. 

In our opinion the word "decided" means ‘‘disposed of". 
— Where a° suit is withdrawn there is no adjudication of the 
disputes in the suit, Thesuit is however finally disposed of 
as & result of the withdrawal, In our opinion therefore, where 


the plaintiff withdraws a suit not included in Rule 717 that 


Rule 721 applies and the fees of the defendant's pleader ought 
to be calculated in accordance with Rule 721. 

Under Rule 721 the fees are to be calculated according 
to the scale in Rule 717 on the whole value of the suit. ‘For 
the purposes of jurisdiction the value of the suit is the value 


of the entire property sought to be partitioned and not the, 


value of the share claimed by the plaintiff. (vide' Kirty 


Churn Mitter v. Anath Nath Deb, (1) and Lala Bhagwat. 


Sahay and ‘others v. Rai Pashupati Nath Bose and others (2) 
and Biraj "Mohini Das and others v. 


" 1882) I. L. R. 8 Cal. C 757. 
(2) (1906910 C. W. N. 564. 


Chiniamuni 
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Civil ^| Dasi (1) and Rajani Kanta Bag: v Raja Bela Dasst (2) , 


r 


1956 - We are of the opinion that the words “on the whole .value -of _ 


—— m 


Saraswati Bala-...of the property sought to be partitioned-and not merely- the 
Samanta: . P 
J value of the share claimed: - 


Surabala Dassı 


a e 





In this view of the matter’ the defendunt was T 
R.S - ipnupsd to payment of the sum of Rs ' rad on account of - 
Bachawat, J ` pleader’s ‘cost. 
^e e. 
Although: the reasons: given by the kond Subordinate 
Judge are erroneous his conclusion is.right and the plaintiff has 
no ground of complaint in the matter of the. award of the fees 
ofthe legal practioner. - 


t 


l 


We therefore pass.the following orderi 


the suit” in Rule.721 in a partition suit mean the whole value’. 


ul d * 


The Rule is discharged. Each party will pay and bear dts 


own costs, in this, Court, : 


Guha :Ray, d :- I'agree. j 
l ~ -Rule discharged. - 


P. K. D.. wie: th Oe . 
1 (1) (1899)-10 C W.N. .565 UE 
(2) (1924) 29 C.W.N. 76 . 
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Before Mr. Juslice P. B. Mukharji. `` 


* 
s ve^ 4+ 
- ao^ 


* à D. L. MILLAR & CO. LTD. 
RANN VS. 
T =ni DALURAM GOGANMULL.* 


sae qm? e, a+ 1 +4 
? --— ~ x*- 7 - 
- ` - 2 


_ Arbitration—Rules of the Bengal. Chamber of Commerce & Indusi y— 
Award remitted by consent order—Section 16 of the Arbitration Act 
—Constitution of the Cort of Arbiuration —Wrilten | statement— 
Opportuntly to file a reply—Right of cross-examination before the 
Arbitrator principles of natural justice applicable to arbitiation 
proceedings. 


The consent order remitting the awaid must be construed as remitt- 
ing it to the arbitration of the Bengal Chamber of Commerce. according 


- to the contract of the parties. 


The arbitration agreement between the parties remained operative 
even whee an order to remit the award has been made by the Court 
under Section 16 of the Arbitration Act, for what the Section says is that, 
Court remits the award or any matter referred to the arbitration. In 
other words ieference to arbitrafion still exists. 


The consent order did not imply any term saying that the 1ules of 
Bengal Chamber of Commerce & Industry would not be applicable at 
all or that the conduct of such arbitation. would not be according to the 
rules of the tribunal. 

e. 3 

Where the contract of arbitration itself prescribes a private procedure 
of its own, then so long as such agreed private procedure is not against 
laws and the statutes of the Jand then such agreed procedure must prevail 
over the notions and principles of natura] justice. 

When a contract or agreement for arbitration itself does not lay down 
any particular procedure for the conduct of the aibitration the Courts 
have said that the Arbitrators must follow the principles of natural justice 
which are no other than common sense standards of fairness and imparti- 
ality such as no party should be condemned unheard or without repre- 
sentation. i 


In the absence of any procedure prescribed either by statutor by 
contract, arbitrators must follow principles of natural justice, or else 


there is nothing for the arbitrators to fall back upon to ensure fair. 


adjudication. er 


* Re, Award Caset No. 199 of 1954. 
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On an analysis of rule 17(d) of'the Bengal Chamber of Commerce & 
Industry Tribunal Rules it is to be found that they 'do not give to a 
party any unqualified and unfettered legal right to cross-examine. If the 
arbitrators allow and require such cross-examination they can always per- 
mit a party to cross-examine under the ample power contained in the 
said rule. : : x 


It is always unwise to assume that there is only one kind of arbita- 
tion. The procedure and method of arbitration subject of course to the 
Arbitration Act vary according to contract of the parties. 'The contract 
of the parties in this case follow the well-known pattern of arbitration. 


Application to set aside an Award. i 
z e 
Ihe material facts will appear from the judgment. 


co 


E. R. Meyer for the Applicant. 


A. C. Bhabra for the Respondant. 


— 


The judgement of the court was as follows: — 


P. B. Mukharji, J.:— This .is an application by D. L. 
Millar & Co., Ltd., to set aside Award No. 11 of 1955 of the 
Bengal Chamber of Commerce and Industry dated the 4th 
January, 1955 and to declare it null and void. Mr. Meyer on 
behalf of the applicant has urged only three grounds and no 
others. Š 


His first point of objection is that the court of Arbitra- 
tion which bas given the Award in this case was not a properly 
constituted court on the ground that it violated the consent 
order remitting the previous Award. His second point of 
objection is that on the grd January, 1955 the Arbitrators 
received a written statement from the respondent which the 
applicant was given no opportunity to answer. His third point 
of objection is that on the 3rd January, 1955 when evidence 
was being taken, the applicant’s representative was denied the 
right to cross-examine the evidence: of the respondent’s repre- 
sentative. l 2 


š 
T - n e 


No other objection has been -urged befóre me. 


- 


- 


* 
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“Before discussing these objections and determining them, 
the facts of thè dispute between the parties and the history 
of the Arbitration in this matter have to be briefly stated. On 
tfe 10th April, 1953 the-applicant agreed to purchase a certain 
quantity of jute to be delivered in April-May, 1953. It is the 
applicant's case that the respondent delivered only a part of 


201 


that jute and failed to deliver the balance and that even those, p inan] 


goods which were delivered were not of the contracted quality. 
The applicant thereupon claimed Rs. 7,800/- as damages for 
inferior quality and Rs. 29,520/- as damages for non-delivery. 
The respondent claimed R$. 37,272/- being the price of the 
goods delivgred. Their disputes and diflerences were referred 
to the Bengal Chamber of Commerce. On the 22nd February, 
1954 an Award was made by the Bengal Chamber of Com- 
merce directing the applicant to pay to tbe respondent 
Rs. 37, 245/- and the respondent to pay to the petitioner 
Rs. 18,450/-. An application was then made by the present 
applicant on the 24th May, 1954 to set aside that Award. On 
the 13th July, 1954, by consent of parties the following order 
was made by Bachawat, J.:— 

*1. The Award is remitted to the Tribunal of Ar- 
bitration Bengal Chamber of Commerce and Industry for 
reconsideration by a Court to be newly constituted con- 


sisting of persons different from those who made the 
Award. | 


2. The Award shall. be made within five months 
from the date of receipt of the papers of the Bengal 
Chamber of Commerce and Industry." 


By consent, the costs of an incidental to that application 
as well as of the judgment upon Award were reserved. 


The papers thereafter reached the .Bengal Chamber of 
Commerce from this Court on the 4th or 5th August, 1954. 
On the 23rd August, 1954, a court was appointed by the 
Registrar of the Bengal Chamber of Commerce. One of the 
Arbitrators having expressed his: inability to serve on the 
Court, the Court, was reconstituted under Rule 10 of the 


hi 
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Civil ` Bengal Chamber of Commerce by appointing somebody’ else 
loko in his place. The intimation of the re-coristituted court was 
95 

=~  ,. sent to the parties on the grd September, 1954. On the 27th 


E Bou m September, 1954, statement was filed by respondent, Daluram 
iid Goganmull, and Rs. 400/- was deposited towards the fees, of 
poculi the Tribunal. On the 6th November, 1954, counter- statement 
P. B. Mukharg, J.Y filed by the applicant. The respondent then filed further 
c “statement on the 19th November, 1954. On the 2grd Decem- 
ber, 1954 the Bengal Chamber of Commerce gave notice to 

the parties for a meeting to be held on the grd January, 1955. 
: The Arbitrators held their meeting on that day. On the 
following day, the.4th January, 1955, the Award was made by 
the Bengal Chamber of Commerce. Thereafter on the 18th : 

March, 1955 the present Notice of Motion was taken out to 
set aside this Award. By a process which I have not been 
able to understand, this matter was kept pending for one 
whole year allegedly for the purpose of using affidavits which, 
in my view, should not have taken more than three weeks at 


"the outside. 


I shall take up Mr. Meyer's,first objection about the in- 
validity of the Court of Arbitration. His submission was that 
by the consent order of the 18th July, 1954, a new type of 
Arbitration was contemplated. It.could only be an Arbitra- 
tion by one Court. According to Mr. Meyer, it could not be 
by different Courts, and the Bengal Chamber of Commerce 
was wrong in re-constituting a Court even though one of the 
Arbitrators at first mentioned was unwilling to act." In other 
words, Mr. Meyer's submission was that Arbitration under this: 

; consent order was not an Arbitration according to the rules 
ae | and regulations of the Bengal Chamber of Commerce. 


I am afraid this objection has no:substance whatever and 
can be dismissed on three broad grounds. It is true that there 
was a consent order remitting the Awardi.to the Arbitrators. 
But an order remitting an- Award is made always under section 
16 of the Arbitration Act which says expressly that the Couit 
in such a. case remits the Award “to the Arbitrators” or um- 
: j pire. for reconsideration upon such terms as it thinks fit. 
Therefore, this’ consent order renlitting the . Award- must be 


- 
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construed as remitting it to the Arbitration of the Bengal Civil 
Chamber of Commerce according to the contract of the parties. 1955 
That is the first ground. Then the second ground is that the | | "V 
| Krbitration Agreement between the parties still remains opera- ^ Co., Ltd 


tme even where an order to remit the Award has been made v. 
Daluram 


by the Court under section 16 of the Arbitration Act, for what ^ Goganmull 
that section says is that the Court remits the Award or "any, , Afuk jani 
matter referred to arbitration." In other words, the reference 
to arbitration still exists. By Clause 13 of the contract in 
this case between the parties it was distinctly and expressly 
stipulated : — 
e 
"All matters questions disputes - differences and/or 
claims arising out of and/or concerning and/or in 
. connection with and/or in consequence of or relating to : 
this contract including matters relating to insurance and 
demurrage whether or not the obligations of either or both 
' parties under this contract be subsisting at the time of 
such dispute and whether ór not this contract has been 
terminated or purported to be' terminated or completed 
shall be referred to the arbitration of the Bengal Ghamber 
of Commerce and Industry under the rules of its Tribunal 
of Arbitration:for the time being in force and according 
to such rules the arbitration shall, be conducted and any 
Award made by the said Tribunal under this clause shall 
be final, binding and coriclusive on. the parties.” 





— 


4 


r - 
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Therefore, it is plain to my mind that this order remitting 
the Award must be construed as an order remitting the Award 
to the Bengal Chamber of Cómmerce, but with this limitation 
that it should be by a Court "to be newly constituted consist- 
ing of persons different from those who made the Award." 
Tn fact, the Court by consent of: parties directed that it- should l 
be by`persons different fròm those who constituted the Court 
of Tribunal who made the previous Award. But when the 
consent "order used the’ expression - "newly "constituted", it 
meant constituted according to the.:rules of the Bengal 
Chamber of Commerce arbitration. There was this further 
direction in the consent order that the Award- had to be made 
within five months from the date of the receipt of the papers 
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by the Bengal Chamber of Commerce. Except these two térms 
and conditions, there were no other terms and conditions im- 
posed by that consent order of the Court. Therefore, it 
follows that this consent order does not impose apy term 
saying that the rules of the Bengal Chamber of Commerce and 
Industry will not be applicable at all or that the conduct of 
such Arbitration will not be according to such rules of the 
Tribunal As the.rules of the Tribunal permit reconstitution 
of a Court, there was nothing wrong, illegal or invalid when 
the Bengal Chamber of Commerce, re-constituted its Court on 


' the ground that one of the Arbitrators at first. selected was 


unwilling to act. That is the third ground. I, therefore, 
overrule the first objection. - - 
t 


The second point of Mr. Meyer is that the respondent” ' 
was allowed to file a written statement before the Arbitrators 
on the grd January, 1955, but the applicant was not given 
any opportunity to file a reply to such written statement. -- This 
in fact I find is a misconception in the sense that this was not 
a written statement at all. In fact it was not signed by the 
respondent or by anyone else. What it purports to be is a 
typed list of points of argument in one page. That is how 
also it is described in the minutes of the Arbitrators and I 
entirely agree with such description. It certainly is not to 
my mind a written statement of the case of the plaintiff. 
Rule 11 of the rules of the Tribunal of Arbitration of the 
Bengal Chamber of Commerce makes it quite clear that: — 


.. "Parties within such time as may be directed by the 
Court shall prepare and submit to the Registrar in dup- 
licafe a written statement of their respective cases with 
copies of all relevant document and other evidence- on 
which they rely. A copy of each party's casé shall be 
given to the other party who shall respectively be entitled 
to put in a rejoinder thereto within such time as may be 
directed. © Normally no more than one rejoinder shall be 
filed, but the ‘Court shall have discretion if it thinks fit 
to allow more than one rejoinder on such terms as it 


Pin ne F 
n may impose. ® " = " 1 er) 
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This rule*makes it quite clear that it is only a “written Cil 
statement of the respettive cases" that is contemplated for the 1956 


e&change, between the parties. In fact the rule expressly says 
that a copy of "each party's case" shall be given to the other 
party. Now this list of typed points is not the respondent’s 
case at all. I have carefully scanned this typed list of points 
and I find that each one of these points is taken from the 
statements and counter-statements already on record before the 
Arbitrators. 


- 


It is ngt the case of the applicant that they had no op- 
, portunity to see this typed list of points when it was submitted 
, before the Arbitrators. What they complain is that they 
Wanted to submit a written reply to that typed list. To that 
they were told by the Arbitrators that such a written reply 
was “not necessary”. Anyone looking at this typed list would 
certainly say that no written reply was necessary because of 
the simple fact that all the points there mentioned had already 
appeared in the much fuller statements and counter-statements 
of the parties and had been.duly agitated in such statements 
and counter-statements. In such circumstances I am bound to 
hold that there was no misconduct on the part of the Arbitra- 
tors in saying that no written reply was necessary, nor do I 
think that there was the slightest misconduct in: their recep- 
tion of the typed list. Unless there was legal misconduct the 
applicant cannot succeed in setting aside the award. Both on 
construction of rule 11 as above as well as on the merits of 
this point I hold that this typed list is not a written statement 
of a party's case at all, that it contained nothing new what- 
ever and that whatever was contained there was fully stated 
in the respondent's different statements filed before. the Arbi- 
trators which the applicant had ample opportunities to answer 
and which in fact he did answer in full in his different state- 
ments before the Arbitrators. And finally I hold that the 
Arbitrators were right in saying that it was not necessary to 
fle any written reply to such. typed list of points. I hold, 
therefore, that there was no misconduct of the Arbitrators on 
this point. For these reasons I also overrule’ the second point 
of objection. ° l 
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The third point of objection taken by Mr. Meyer is that 
on the grd January, 1955 the applicants representative Mir. P. 
Bhattacharjee was denied the right to cross-examine the rg 
pondent's representative. What happened on that” day was 
that the applicant’s representative wanted to cross-examine the 
respondent's representative. The Arbitrators wanted to know 
on what points he wished to cross-examine and wanted to see 
the nature of points or questions that the applicant’s repre- 
sentative wanted to put. Thereupon the applicant’s represen- 
tative placed before the Arbitrators seven pages of typed 
questions with which he bad come prepared beginning with 
such questions as, “What is your name?” and ending with the 
rand question as "I put it to you that your entire claims are ' 
absolutely false." "These typed sheets although bearing no 
date on the top bear the date at the end of the last question 
which is the 52nd question and such date is 2-1-55. The Arbi- 
trators looked at those questions and said according to the 
petitioner that "some of these questions were irrelevant and 
the majority of those questions were covered -by the written 
sübmissions of the parties.” On, the 4th January, 1954 when 
the applicant's attorneys were ‘recording this fact it was only 
said that the Arbitrators expressed their unwillingness to allow 
an opportunity to cross-examine the respondent’s representa- 
tive, but it was not said there that they did so on the ground 
that the questions were irrelevant or that they were covered by 
their written submissions already made by the farties. 


On this fact Mr. Mayer has argued that the Arbitrators 
had violated the rules and principles of natural justice. 


The doctrine of Arbitrators' legal misconduct has been so 
overworked in recent years that across tbat whole branch of 
case law on this point one finds the blazing trail of principles 
of natural justice. They are discussed and agitated in an 
atmosphere of complete unreality and divorced from the facts 
of each case. Somehow the obvious point is missed in most ot 
such cases that when the parties agree to go to arbitration they 
stipulate not -so much for vague principles of natural justice 
as for concrete principles of contractual justice according to the 
contracts of the parties and their specific stipulations. Where 


NS. 
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| the contract of. arbitration, itself prescribós a private procedure ` Civil 
of ite own, then so Iong as such agreed private procedure is not 1956 
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against the’ laws and the statues of the land, then such agreed D. L Miler k 


procedure, must prevail over the notions and principles of ^ Co, Lid. 


nStural justice.. If the origin of the application of the prin- v: 


Daluram 
ciples of natural, justice to arbitration procedure is remembered. — Goganmull 





then this confusion 1s easily avoided. When a contract OT, p ay) uo. J. 


agreement for arbitration itsclf does not ‘Jay down any particular 
procedure for the ‘conduct of the arbitration, the Courts have 
said that the arbitrators must, follow the principles of natural | 
‘justice which are no other than’ common sense standards of 
fairness-anel impartiality | such as no party should be condemned 
unheard or without representation. It was necessary to do that 
because the arbitrators are not strict courts of law guided by the 
Civil procedure code and Evidence Act laying down massive 
details of procedure. In the absence of any procedure, pres- 
cribed- either, by Statute or, by. contract, the arbitrators must 
follow the principles of natural justice, or else there is nothing 
for the arbitrators to fall back npon ‘to ensure fair adjudication. 
It will therefore be contrary to its origin and raison, detre to 
apply natural justice where an available procedure is prescribed 
by contract or Statute. Parties are forced to depart from natural 
justice by Statute and similarly parties can agree to depart. 
from natural justice; In fact they, very often do for avoid- 
ing delay, expense and^ formality. In the case ‘before, me they 
have done sq in unmistakeable terms. 


r 
pay xe ll. mr '- t v 
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i For exaniple hei nur the Taaa expressly Agreed was 

not only to go to the arbitration of the Tribunal. of Arbitrators 
of the Bengal Chamber of Commerce but also to. have, such 
arbitration according to the published. and well -Known Rules 
of. arbitration of such Chamber of Commerce. . Those Rules 
certainly are. ‘not ‘models of natural justice. nor were they, in- 
tended. to. E be so. Now the rules of. Arbitration here provide, 
for instance, that no party shall without the permission. of the 
Court . ‘be entitled, to appear by, counsel, , attorney, or. other 

E > t, 

advocate € or adviser.” “Denial of Jegal, repusentation to a party 
does. not. savour of. natural justicé. "Then again. "for instance 


the right to cfoss-examine which is a ‘statutory right under the ^ 


Indian Evidence. Act in Proceedings before a‘ Court’ of law 
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is not available in arbitration proceedings because of its express 
exclusion by S. 1 of that Statute" To found, therefore} a right 
to cross-examine on some vague principles of natura] ‘justice in 
such a context is to ‘seek. something which is not there. In-fagt 
rule 17. of the. rules of the Tribunal of Arbitration 'of the 


Bengal Chamber of Commerce deals “with evidence, and one 


looks there in vain. for any xight to crossexamine given to 
any party. .In fact sub-rüle (a) of rule 17 "by saying that "the 
parties to the reference and any Witness on their behalf shall 


- submit to be examined by the court on oath or eee in 


en 
~ 


relation to the matters in dispute” appears to indicate that it 
is the court which can put qudstions and what is ae 
as the formal examination in chief, cross-examiftation ‘and 
re-examination án a Court ‘of Jaw are conspicuous 
by their absence in such arbitration. In fact rule | 15 
provides that "the dispute. will normally be decided by 
the Court on ' the written, ‘statements of the parties and 
oral evidence will not be taken, nor wjll the parties’ be 
entitled to appear or any formal hearing ibe held." : “This 
again. is, not a model of natural ` justice. In fact, such 
Rule violates all principles of natural’ justice. ‘To say 
that “oral evidence will not be taken ” or even to jay 
that : * the. parties will not be entitled to appeàr " is not nat - 
justice and yet this is the: artificial justice which thé pa 
by voluntary agreement have chosen, and thereforé must = 
given effect to. In such' a case ‘with ‘such explicit rules to 
invoke natural justice to override solemn contr&cts of. pa 
Is to do plain injustice. ‘Towards the latter -part of rule 15 it 
is further provided | that “ the Court shall have power how ver 
if it thinks fit to appoint a time and place, for the hearing 
of the reference and to hear the oral evidence". Even then 
it is, not said that any party will have or can claim any right 
to cross-evamine such evidence. Of course the Court or Tribu; 
nal can always permit a croos-examination if it so desires, because 
that is exactly what is provided by rule 17 (d) when it says, hat 
alf 


ie parties to the reference and any witness on their be 


“shall generally do all other things which. during the pro- 
ceedings and reference the Court may require". On an analysis 
of these rüles of the Tribunal ‘of Arbitration, of the Bengal 


Chamber of Commerce I do not ae. they give to a party 


^w 


à 
1 E E ` E Y ou 
T 





VoL. 97] “HIGH COURT” 209 
EE E seca b stie - 

any ndun and. unfettered legal eh to Gfoss-ékafnine. If Civil 

the arbitrators jallow „ and, ,feguire, such, cr MIU o they 1955 

qn always. permit , a party to cross-éxamine unde r'thé ample moi um 
powers contained i in „Rule, 17 (d). f oo l Co., Ltd. 


Li 1 * 
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sractual, jutice to. which th e part rties agree. , Patties” have the 
right .by., contract | to, ‘provide for their” owh privat forum of 
arbitration and also to, prpvide for. their ‘piivate procedure. 
Where private, procedure speaks in clear terhis tHe” voice of 


V C;-.053) utl. anie omer 9) 
natural justice remains silent, 


(OY ES Cl Prud 40M Sir 
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In. this connection Mr. Meyer, relied on a decision of the 


aiprenie Court in | Payya Pula, ‘Vengamma > v. "Paya Vula 
Kessanna P Ors. (a), Mr. Meyer particularly, relied. ó on the 
observations of Bhagwati J appearing at pages, i23 and 124 


of that Report where the, learned Juego said: — 


tw 2 i¢ 


"P s * There i is thus’ no Eor that “gh Arbitrator heard the 
P defendant 1 in ithe absence of thé plaintiff... ‘No notice ot 

, , this hearing was given by the Arbitrator to the plaintiff 

x nor, had she an opportunity of having the evidence of the 
‘defendent 1 taken in, her . presence sO, that. she ‘could 
suggest cróss- examination or herself cross-examine the de- 
fendant 3. and also be able to find ‘evidence, if she could, 
that, would meet and. answer the evidence given by the 
defendant 1, ‘as was observed by. Lord Langdale M. R. 
in Harvey v. Shelton(2). 


1 l na 


“Tt is so. ordinary a ‘principle in ili administration 


Dd 


> „Of justice, | that no party,to a cause can be allowed. to use 
any means, whatsoever to influence the mind of the Judge, 

| which means, are not known to. and ‘capable, of being met 
“and resisted by. the other party, that: it is impossible for 

a moment. not to _ see that, this, was an, _extremely indis- 
creet, mode of proceding, to say, the. very least of it. It is 


‘contrary to every principle to allow of such a thing and 


{2 (1958) S.C.R, 119. ° aed ‘i Ni Pr . Yd POS 
2) 7 Beavan 458 at p. 462. CT : f 
e. 
é 
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Daluram 
„oime, jos. come to, insist | that eniliusiasti for nátüra ral ural justice Goganmull 
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Civil I wholly deny the. difference which is alleged to ‘ex! 
1988 between mercantile arbitrations and legal arbitratons.” The 
ne . first principles | of justice must be equally appliéd | in 
ii e ir =g every case. Except in the few cases where exceptions 
M ‘ unavoidable, both sides mist -be” heard and ‘each in the 
Suan - presence of the other. In every case in which ‘matters 





ee ie ‘are litigated you must attend to the representations made 

on both sides, and you must not in the administratio is 
"justice, in whatever form, whether in'the regularly c 
tituted Courts or in arbitrations, whether before la x 
or merchants, permit one side ‘to use means of influenci | ng 
the conduct and the decision of the Judge, nie means 
are not known to the other side.’ ia 


"This case of Harvey v. Shelton(1) is the leading case 
on this point and it has been followed not only 


England but in India (See Ganesh Narayan Singh v. 
Malida Koer(2)" . T i 







i my view attracted where parties have by their own ch ice 
agreed fo a certain particular procedure’ and method of arbi- 
tration including a specific procedure and method ‘of hea 
the reference to arbitration. The decision of the. Sup me 
Court did not relaté to an! arbitration of ‘the Bengal Chamber 
of "Commerce and thé specific rules of arbitration ‘that [are 
found j in the Rules of the’ Tribunal of Arbitration: of |the 
Bengal. Chamber of Commerce which are expressly and spe- 
cifically incorporated in the arbitration Contract. betweén the 
parties às in the presence case before me. A. 


t r 7 QULA 
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To my.mind it is always unwise to assume that there is 
only one kind of arbitration. - The procedure and ‘metho of 
arbittation subject of course to the Arbitration Act vary | ac- 
cording to the contract | ‘of’ the’ parties. The’ contract of the 
parties in this ' case before me follow a wellknown pattern of 
arbitration: It is not’ a case “of, a private arbitrator whether 
mercantile or non- ‘mercantile with no prescribed ' procedure for 
arbitration such as that which the: Supreme Court was disc SS- 
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(1) 7 Beavan 455 at p 462. . - e 
(2) 13 CL.J. 401 at p. 402. is ae we e 
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ing.': wit was ET that in; the case before, thé: "Supreme Court Civil 

it was a private Arbitrator. with no rules. of arbitration apply- 1956 

ing at.all, and therefore the doctrine and the principles of Nen EEN 

natural justice applied. Indeed that is just the case where Co., Ltd. 

panciples of natural justice must apply. “There it was a case dom 

where a plaintiff filed a.suit for, arrears of maintenance and ^ Goganmull 

residence, which was ultimately referred to. a private individual P. B. Mukharji, J. 

as the sole’ arbitrator.. No special procedure. was there avail- 

able according to agreed contract of parties, to guide the arbi 


tration cla "LT 
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Ei Realisiag that difficulty Mr. Meyer then. ‘fell "back upon 
another decision of, this Court in Husein Ebrahim v. Kesardeo 

Kanoria & Ors. à). ; Here Mr. : Meyer "had. the | advantage : 
of the. fact that. it was an award. of the Bengal Chamber of 
Commerce . which ,, was. successfully , impeached. , But then 
there » what happened was . something entirely ` different 
From the ‘point . for decision in, this , Case before, me. 
Indeed ithere the Arbitrators followed „a procedure not 
permitted. by, the Rules. of the, Bengal Chamber of Com- 
merce arbitration and therefore the »principles of natural justice 
were applied. , S. R. Das Gupta, J, who delivered judgment in 

that case observed at page 230:— , . . n; iy | 
(0n “The, Arbitrators. obtained information. from Gunny 
‘Traders . Association without ‘requiring any, ‘of thé parties 
;, to, call evidence on the points on which they. wanted such 
- informations. If the Arbitrators Were. so minded they 
z pu have. asked , the. parties to call some person. from the 
‘Gunny, Traders Association to give evidence on thie points 
4 »,on,which informations were asked for or the Arbitrators 
.", might have themselves called such, evidence, But, to allow 
.' certain information to go in without. calling. evidence on 
|^. those points and thereby , depriving the parties, of their 
1  ight,to cross-examine cannot, in my opinion,,, be justified, ' 
,l am, conscious of the, fact that the, strict; rules of evidence 
are not, applicable to arbitration proceedings; but there 
is a, thing known, as, natural justice and it, would be, re- 
pugnant .to the fundamental conception of, natural justice 
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tbat evidence should be allowed to go in subo ing 
, the person whose evidence is admitted, and. without allow- 
ing the parties to test such’ evidence by cross-examination. 
In the premises as aforesaid Í am of the opinion that the 
Arbitratots have been guilty of mondu" E . 


: te 


P Now in that case the Arbitrators TT on certain infor- 
mations from a third party without’ allowing’ any evidence ei 
the parties. themselves on - those’ points on which the infor 

tions were obtained. ‘The case here is different. Here no! in- 
formation was obtained from a thjrd party. “Here. the respon- 
dent's representative gave evidence; before the Arbitrators ir 
the presence of the’ applicant's’ representative. Secondly 

case did nót decide at all the particular point which is: de 
me, namely, whether natural justice can opérate to override 
the terms of ‘contractual justice. ‘No body for'a moment idis- 
putes the proposition ‘that where there are no rules or! no 
agreed procedure for conduct of the arbitration, principles and 
doctrines of natural justice must apply. In fact I have care- 
fully gone through the report óf'that decision and I do inot 
find that there was any reference or evén arguments- on| the 
specific rules of the Bengal. Chamber of Commerce on this point 
of right to cross-examine. The only rule there considered | was 
rule 7, which has nothing to do with this particular point raised 
in the present’ application. The arbitrators in that case in 
fact did’ something wholly illegal, becausé they wrote'a letter 
calling for information from the Gunny Traders Association 
and thése informations were asked for without any reference 
to the parties.. The Rules of the Bengal Chamber ‘of Com- 
merce did iot permit such procedure. The learnéd Judge, 
therefore, at page 229 says, “In my’ ‘opinion’ ns Arbitrators 
weré not justified in behaving in this manner." What |was 
worse in that case was that the’ Arbitrators did not' even dis- 
close that'letter. "Here again Rules: of the Bengal Chamber of 
Commerce do nót -permit secret evidence behind the back of 
parties and therefore’ principles of natural justice intervene to 
prevent such miscarriage of justice. In fact the.parties did not 
even know the points on which the Arbitrators wanted : the 
information, and that is ‘why the learned Judge in the same 
page again says: “It was the dufy of the Arbitrators if they 
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P n T PME A it, Ev sey ot s te TN tz — 
wanted: to, act sfairly ,inzthe matter to, “disclose the; aia letter 1958 
dard. the, 5th» November, ,1951. as | as well. » "The facts of the D L Miller ‘8 
phesent case before,me can not only be ‘distinguished | from the _Ltd. 
: ee 
facts of. that qase p they are also so ‘entirely different. 7 Durai 
du p E "e Cogan ma 


- 9 + 


yy F 


e ..Nowrwhat 5 are. ghe facts of the present case? NE 'glancé at? " ‘Mukharji, J. 


- 


the list of questions which "were intended to ‘be ‘asked for in 
cross-examination will show that in, this case | at any rate there 
can: be, no.question , of misconduct. I shall’ show by. an analysis 
of ;those, questions ; that dat. are described ‘as questions Tor 
cross-examjnation, are jnothing | more ‘than arguments. Argu- 


ments ,, converted. in, question forms do not, become cross- 


9 
examination. ., Mr: Meyer. in ‘this connection ‘relied on a' ' few 


questions ito, show that it was material that; ‘his clients repre- 
“aide 


sentatiye should. have been, allowed to put ‘those questions. He . 
relied on „questions | 6 and 7 questions 10 and 11, questions 13 
to 18, questions 21 to 25, questions 28 and questions 42 to 44- 
It is, therefore, necessary to analyse these questions to' ée 
either their materiality, or their releyance, for, it. they. were 
either material or relevant, it is then only that thé refusal to 
allow those questions, to, be put v would, amount fo. misconduct. 
I need only, reiterate. that, the ‘terms of the Arbitration Clause 
‘in this case are so., wide that the; Arbitrators, had full jurisdic- 
tion to determine even | the question « of ‘materiality or relevance 


or to allow or disallow questions in £rosséxamination, even if 
P E »| 


„there was any' ‘ight to p a. ae x hir di 
ak ae E .] P 


! "S T {+} «} ; PN 


Now: questions 6 and y are as. follows: A 


3 y QUITO 4 





^ J H| we TE sp! i pta T 


l e 
"TE Q4. „Yo u have, stated in the. Statements of Claim 


M, *1317 n 


‘that it was duty . of Messrs, D.. L. Miller & Co., 
Ltd, to open the Letter of Credit? 


- 


13 4 Í PA K 


aope. QUT; Look at , the contract and , please, find out 
TNCS whether there is any ! terms in the contract to di 
thé .effect that it was, the. duty , of ‘Messrs. D. 
"m pur Millér: & Co; Lu, 10 Open" the ‘letter’ of 
T gredit?” ; dren ie a : 


> 
T. ory "r 
` H - 
(EU. OM LE pee 


In my iew, these are aly. inatters b argument. ' Ques- ; 


i 
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19566 . tion 6 only quotes what is im the Statement of Claim which is 

lignes "already before the Arbitrators. Question 7 refers to the con- 
d ur & act which was also before the Arbitrators. Therefore, these 

Co questions whether D. L. Miller & Co., Ltd., had thg duty åo 
.Goganmul open letter of credit under the contract or not or the. questjon 

whether there was any contradiction between the Statement of 
Claim and the térms of the contract on the question of ‘whose 
duty it was to open the letter of crédit, are only matters of 
argument and comment before the Arbitrators. Such argu- 
ment would have been that although in the statement of claim 
ít was alleged that the duty was' cast on D. L. Miller & Co.. 
Ltd. to open the letter of credit, that allegatjpn was not 
supported by,the terms of the contract which were before the, 
Arbitrators. | The refusal, therefore, by the Arbitrators to allow 
these questions to be put to the witness was not and could not 
be misconduct. In fact the arbitrators in my view drew the 
line correctly and xightly between argument and cross-examina- 
tion. l 


P. B. Mukhatjt, ) 


P 


. Questions 10 and 11 ‘dre as follows:— 


! 
~ 


- E 


“Q. 10. You will also find that Clause 2, sub-clause 3 
in terms of which the Buyers are to open a 
: letter of credit has been struck out? On the 
^other hand, it is written in place of clause 3 
` to the effect that “cash on. delivery”? 
Q. 11. Thus you will agree that as the Clause under 
which the Buyers were to open a letter of 
Credit has been struck out arid it clearly pro- 
vides that the payment will be made cash Z 
- ` against delivery. It was not duty of the Buyers 
‘in the present case to open any letter of ` 
credit?” 


_ These, again, are arguments. The terms of the contract 
were before the Arbitrators, and the effect of striking out 
„Clause ,2, sub-clause (8) was a matter of argument. So was 
° the expression, “cash on delivery.” It was, therefore, quite 
unnecessary to put any questions, because they would not elicit 

° 


)P" 
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any more- facts’ than -what the, documents before the Arbitra- 
lors 'hád-already done.: Therefore, 'there. was or.could be no 
misconduct on the part of the Arbitrators in fefusing.to allow 

ese questions to -be put in cross-examination. Here again 
tlie’ atbitrator’.drew: the- line fiy between AEN and 
cross-examination, `>, 


"Questions 13 tò 18 refer. to letters relating: to extension of 
the time for delivery and -the, fact. whether such letters con- 
tdihed àny-.pftotest. that because: the. Buyers had: not opened a 
lëttër of. credit; thetefóre; thé extension of. time had to be 
gtarted.' AI these letters referred to in;thege questions from 
18 to 18 were. Before..the Arbitrators. and. wére fully discussed 
in the different:statements and counter-statements before them. 
Thé questions intended to. be asked: were, not really questions 
for cross-examiralion, but matters for atguinent; There can 
be atid’ eodld-b8& no prejudice,’ therefore, on the ground that 


. siich-irrelevant and unnecessafy questions. were not ,allowed to 


be asked by the Arbitrators. » Therefore;:in my view there was 
fio misconduct on the'part.of the Arbitrators. in refusing to 
allow. ai 13 to Ps to. be put iin cróss-ekamination.- 


.The next' group: of Duestióné oh MS Mri dk relied 
was from question 22 to question 25. They relate, first, to 
the admitted payment of Rs. 4,600/-. That fact already 
‘clearly appeared it». the rcorrespondence, and- in. the- different 
statemerits ‘before:.the Akbitrators:: ; "The question that if it- 
was the düty of tlie Buyers to. open: ‘the. letter of credit then 
why: such’ ‘payment ‘was .mdde-:to: thé Buyers; is;,,therefore, a 
question: of ‘argiiment..which the. àpplicant. was: free to make 
“on the récord: already. before the Arbitrators.. "Fhese questions 
* dlso.-intend''to, show. that. the -respondent: had.: no. goods in 
Pakistan. vand . Rad.. no . meáhs. tos pérforni, the :contráct, and, 
therefore; it was he. who cominitted. the. breach. of the’ contract. 
- Now:each: one o£ those :facts was. already: there: in: the: different 
stdtements- and .coüntérstatenients. filéd before, the- Arbitrators, 


- and: that.itharge had.'already' been: made .and denied., It is, 
: thétefore,« plain. ‘that questiotis 22 -to-25 wete: irrelevant and 


: wholly Unnecessary. ‘questidns;: and: F- hold ‘that: the; Arbitrators 
Werb..right inr ae the applicant: to: put. them::in cross- 
A ' 


a1 
Civil 


1956 
—— 
D. L. Miller & 
40,, 
v. 
Daluram 
Goganinall 


. B. Mukharji, [. 
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Civil examination, and in so refusing the Arbitrators were not and 
1956 could not have been held to have Den paue of any: „lega 
" a misconduct. at all. Qu wee. ve E l 
B. L. Miller & : l ! : L 
Co. Ltd. i i À 
MI The ‘next —— on which Mr. ‘Meyer raia was ques 
Baluram 


Goganmull tion 28. That question is: — à : 
^ Lo .“Q. 28. By: your letter dated 9th June, 1958, you ‘re- 
RT quested the Buyers to extend the time of 
| : delivery for one month. Up to that date you 
Be ug had’. no. complaint “against your buyers about 
"i: ' the non-payment of.the price of jhe: portion 
A oa TE the goods ud delivered: i jour 


P.B. Mukharyt, J. 


That, again, i$ a matter of D onm eee the letter of ` 
the 9th June, 1958 had already pus placed .before the. Arbi- 
trators and had been referred to in the different: statements 
-and counter-statements filed, ‘and.the fact clearly appeared that 
up to that date there was no complaint. .It was, therefore, 
wholly. ünnecessary and irrelevamt to.. put that question. 
Therefore, I hold: that the Arbitrators were’ fully justified in ; 
refusing the applicant to put that question, and in so refusing, 
they ` cannot be held: to pave been: guilty of, an misconduct 
ME b ck apt ug 


à ag ts 


+! The oe ‘group i questions «on siih Mr, Meyer: relied 
was from question 42 to question:;44. These: questions .only 
refer.to the. Weight. Notes and: the- different deliveries of 
. different. quantities of bales as.shown therein. That, again, 
is a matter for. argument because all these Weight Notes and 
the number: of bales.-delivered were already ‘placed before the 
Arbitrators in. the. different: statements and:.counter-statements 
made -by the parties.- ‘The: applicant, therefore, could easily 
-make' his arguments on -the’ basis iof those Weight Notes,. and 
‘these questions were ‘not questions: for crossexamination .büt 
matters for argument. E, therefore, hold ‘that questions 42 to 
44 were ‘entirely irrelevant: and ‘unnecessary, and‘the Arbitra- 
tors were right: in refusing to allow the applicant to put those 
questions. in" cross-examination,. and .in. refusing. to : allow -these 
questions to’ be: put the ‘Arbitrators, ini my; opinion, did ‘not 

' 
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e 
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e. ' 

commit any,‘ legat. misconduct. . AULT ost Accolia Civil 
4 e@ * 

cic D C a ee 1956 


There are no other questions on, which Mr. Meyer relied D. L. Miller & 
afid which. could. have: possibly created, any prejudice. to, the © Co. Ltd. 
applicant. S UA E ha 


-- n L S E Ed akana E "urs EL fa €t s al 


Corte ede de. ^7 Vx uuu. nU "n Gogenmul 

Yhose being the facts in. this cases, d. those being the P. B. Mukha sii, J 
specific. questions, jit. is clear , that, the, facts, in. the case, of - 
Hossain Ibrahim |... Keshardeo | Kanoria ;, (1. , Were entirely 


differenti. from. the facts, ; in, this, .case., This, case is mot 
concerned , at all with, the case of, ansArbitrator frying to. get 


jT 


ry - 


information, behind -the, back -of parties, a, situation, which, was 
e obvious. and clear legal misconduct., I hold on, the facts ‘of 
E case that there, was no. legal misconduct. OD, the part « of. the 
Arbitrators: in: refusing to allow those: specific questions to be 
put in cross-examination.. .Each one. Pa them,. in my opinion, 
was ‘wholly unnecessary. : I repeat what wag necessary or um- 
nécessary. was a matter. for. the ‘Arbitrators; to, decide jin, this 
case and. they, were: competent, so to ,decide within the terms 


of tbe Arbitration, Clause in, this case, and it,so, happens. that 
their, decision: appears to, agree with, mine. , , i, ,, ob T 


» thar Vea vt Foa D tatari aj dca Tu bstays Ali m. i ~ Ea ad, x 
.; ; For.,these, reasons, ,1 ,overrule ;;Mr. Meyer's, Jasti;point, o: 


objection.to the Award: , oroas a otage ond, doc. odi BinL tas 


SGD. Gee 28 
.In conclusion, it is necessary to refer to one other fact in 

this connection. It,will be recalled that „the „order; remitting 

* the Award limited, the time to, five dnonths. from. the; receipt -of 


the papers.by the Bengal Chamber,of Commerce.within which 
they had to make this present Award and that such papers 


' reached , the, Bengal , Chamber of Commerce on the 4th or 5th 


August, 1954. The period of five months, therefore was about 
to expire on the 4th or 6th of January, 1955. The appearance 
of the applicant's representative at the meeting of the 8rd 
January, 1955, armed with seven typed pages of questions to 
be put in the cross-examination, was commented by Mr. 
Bhabra for the respondent as nothing else but an. attempt 
somehow to make the time for making the Award expire, so 
that the Award*could not be made any more and thus render 


(1) (1953) 93 C.leJ. 224. 
‘ ' 


E. È. Mukharji, f. 
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the whole of this Arbitration infructuoüs.' Mr. Bhabra. there- 
fore, says that all these high-sounding complairits of denjal of 
justice and thé denial of the riglit to Cross-éxarüine are Apr 
notbing:but à cover for that inotive because in fact all 
questions for cross-examination when analysed show that’ S 
were wholly uncalled for on merits and were entirely unneces- 
sary.. Mr. Meyer'im défénding his cliént fiom this imputation 
did that after all it was thé Arbitrators who had fixed E 
meeting or the 8rd Jaitiiary, so close to the date of expiry, 
atid it was no fault o£ his client. | „Mr. Meyer is certainly justi- 
fied in naking that detence: But it is difficult to get dway 
from: thé filing that if all. the questions that Kgs client in- 
ténded to put ih trossexamifation arose on the différent 
státerhént$ and - coütiter-státenients : already filed before | the 
Atvitraibts ás daily a8 the 3rd Deceniber, 1954, then his Client 
could Easily lavé Writtén to say that hé would take 4 little 
longer time fF cfossekariiinatióri and dther purposes in which 
évént I have no' doubt the Artitrators- would have given yn 
éarlier dates for hearing. Having tegatd to my concl 

én the fri&rits of the poitits of objection raised by Mr. Myer, 
I do not think it is Hcéssary' for me to hold’ whether| the 


applicant had the motive which the respondent counsel ae 


dnd-‘shall ‘leave thë question öf inotive ' ündeéteriniried . b 
cording the fact that such a charge was-iiiade ini argument by 


r 


"Foi the féasos stated above, I hold that tlie Award i$ not 
invalid or -void, ‘arid I disiniss tlie applicant’ 8 prayer t 
aside tHe Award. P d will EY the costs. 
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"CRIMINAL ‘REVISION. o >% ; 


is i Before Mr. jite D. B. Mookerje j 
"t. |O RABINDRA NATH DAS J 
. l V, uu x 
THE STATES 


Enna) Procedure Code—Sections pt d) (c), .200 dub ntes 

, procedure for trying an eee offence under Section 211 1/109 of the 
a Indian Penal Code. 

E 

Where, on a petition of complaint, a Magistrate (here the Additional 
Chief Presidency . «Magistrate, Calcutta) takes cognizance: of -an offence 
punishable under Section 311/109 of the Indian Penal Code, but in 
disregard of the provisions of Section 200. of the Code of Criminal Pro- 
cedure, omits to examine the complainant, or in any event proceeds to 
try and determine the case himself in contravention of the provisions of 
Section 195/476 of the Code, which require him’ to forward ` the com- 
plaint. to another Magistrate, the. proceedings - against the accused are 
illegal and must be quashed.. - " "M. 


Y 


r 


- 


Masson in Revision for quashing | of ‘proceedings 
nid: the accused. 


i 
-Loa Lx 


‘The . Judgment of the Court ‘was: as follows: — . 

Sasthi Charan Roy for the Petitioner, | | 

: Dhirendra. Nath Guha Thakurata for the. Opposite Party. 
The material facts will appear from the Judgment: — 


Debabrata Mookerjee, J. 1 This is a Rule calling upon 
the Chief. Presidency Magistrate, Calcutta, to show, cause why 
certain proceedings pending against. the Petitioner before the 
Additional ` Chief Presidency ‘Magistrate; Calcutta, should not 
ad quashed. "T | a LM i 

"Thé facts briefly stated. are that q on the 14th of E 1954, 
an information was lodged by, the petitioner, Rabindra Nath 
e Criminal Revisibn Case No. 1305 of 1954. 
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Das 
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The State 
D. B. Mookerjee, 
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one SDN Chandra Gossain. 
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Das with the one Police regarding the theft b 
bycycle which had’ occurred.'on. the, day ;prewous. In 2 
information mo one was mentioned as having been respon- 
sible for the theft::'On the,szrd Tune, 1954 .the bicycle P 
question was recovered from one Batuk Roy and, it transpi ed 
that it had been. plédged with Him for a: sum of RS. 20/-. 
On the 2nd August, 1954 one Panchu Gopal Das was arres ed 
for complicity in the offéncé charged on the identification of 
Batuk Roy. The owner of the bicycle is one Netaipada 
who identified it'at a parade held in the Court of a Presidency 
Magistrate. On the 18th September, 1954 a chalan was sub- 
mitted under Sec. 414 of the Indian Penal 'Codé a$ the esult 
of investigation by, the Police against Panchu Gopal Das. |On 
the date the chalan was: submitted, a petition was filed| by 
Panchu Gopal ‘Das in' the Court of the’ Additional Chief" Pre- 
sidency Magistrate in. which various allegations were made - 
against the investigating officer. and the present petitioner. 
‘On -receipt of this. :petition the learned’ Additional . Chief 
Presidency Magistrate . .desisted from: taking-’ cognizance of |the 
offence mentioned in chalan and directed an énquiry to} be 
held by Mr. Sarbadhikary, another Presidency Magistrate to 
the petition submitted by Panchu’ Gopal Das. "Before the [last 
named Magistrate as many as six witnessés were’ examinéd by 
Panchu Gopal Das, and in these Proceedings the petiti ner 
was not represented. The enquiririg Magistràte made à report 
declaring that the petitioners information to the Police |was 
false and recommended to' the Additiorial Chief Presid nay 
Magistrate discharge of Pánchu, Gopal Das. The. inqui ing 
Magistrate further advised that there should be inquiry | into 
the offence under, section 211/109 of the Indian Penal. lode 
which appeared to have béen' committed by ‘the’ pne and 


On the 27th, September, 1954, the cel Addison hief 
Presidéncy Magistrate read the report submitted. by -the enquir- 
ing "Magistrate and refused to accept the chalan submitted, 2 
the investigating officer. He further ordered the discharge o 
Panchu Gopal Das on the ground of want of evidence-against 
him. By the same order the learned . Magistrate directed. ssue 


of noticés on the petitioner and the aforesaid Ganesh, Go jain 


VoL. 97] HIGH COURT 

f i i oe ee ro oc dr S Kg casus 
callifig upon them to show cause why a complaint should not 
be made’ ‘against them 'for' committing. anc offence under sec- 
‘tion 211 [109 of the Indian Penal Code. .On the ist November 
1@54 the’ petitioner showed cause in’ obediencei.to that; order 


and the case was fixed for hearing on the 11th. November, 1954 
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26 
The State 


‘on whith’ date’ the’ learned Magistrate after having „heard. the p, p. Mookevjee, 
J. 


Public’ Prosecutor i in the matter whom^;he Tad, directed by, an 
earlier order to. appedr ih thé case; fixed therast; December, 1954 
for the ' hearing ' oP-the: -matter." Thereafter; the -petitioner 
— to this Court and obtained; the: present Rule. 


' -p f L > 
ei 3 t 5. es d ae ae jis 14 he Is: x iy, 


Tt is T -on" behalf of the. Petitioner: that the, Pro- 
, ceduré followed by’ the: ‘learned: Additiorial ; Chief - Presidency 
* Magistrate’ is ‘unknown to law, and consequently, the order 
‘made by. Him which had.'the ‘effect -of putting ,the petitioner 
and 'anothér upon trial under section 211/109 ‘of the Indian 
Penal Code ‘is wholly: unsustainable.'5:. It sis’ said., the’ cause 
‘Shown’ by: the Petitioner’ against: his:prosecution wis over-ruled 
‘and ithe case agant him was" fixed. for ea) Ma aways , 


4 


a 
J 


"pt id uum MESE du RN aee d GN Sa eos SE ee neat 
‘2 ThéreJcannot'/be- any déubt ‘thab.: the: Additional Chief 
Presidency" ‘Magistrate ‘took action jagainst. the petitioner. and 
‘the aforesaid‘ Ganesh Gossain upon the petition: which was filed 
by" Panchu:Gopal Das“on the:13th :September,..1954, thé. date 
òn which‘ the Chalan- against the latter‘had been submitted by 
the Police. Directly this petition ..was? received, the learned 
‘Magistiaté stayed his-hands-as respects. the taking: of. cogriizance 
of the’ offence mentioned in the chalan ‘and thought. it :expe- 
dient to directa "judicial" inquiry into the petition submitted 
by "Panchü Gopal Das. :Lhese-challan! to be.the only facts 
upon: ‘which the Additional: ee rd Magistrate pro- 
céedéd: to direct the inquiry. LE ve "uos. 


It is indeed extremely difficalt ito understand: what exactly 


' “was the’ Procedure which the learned Additional. :Chief Presi- 


dency Magistrate followed or ‘purported! to follow: in :the 'present 
cise.) When the “chalan' was submitted“ it was perfectly- open 
'to"'the ! Magistrate’ "to? refuse to take cognizante - ‘of: thezoffence 
-mentionedin''the’‘chalan. ‘A »Magistrate cannot’ ;certainly..be 
held “bound ‘by; á! ‘Police? report. ‘But ‘then when:he took' into 


5 os. Ex Wa p Emo eod Voca rs zT» 5 n fw «7 t =a Ose, FO E 7 * 
- Consideration’ ‘simultaneously: “the * petition ‘filed: by: -Panchu 
meae e ques quum Loc EG. tps eer oor Tt Sa Es 
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‘Gopal Das and took action u 
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ponit by directing a judicia en- 


'quiry to be held: by another Presidency . Magistrate, ereated 


Panchu Gopal Das's petition 


as a 'petition of complaint. [ibe 


Magistrate was quite entitled to do that; but if he sd chose’ to 
treat it as a complain bound -by the Procedure indicated® in 
‘Sec. 200 of the Code which obliged him to examine the comt- 
plaint. The learned Magistrate did nothing ofthe kind 


‘straight away he directed a 


judicial: inquiry to be held jinto 


Panchu Gopal Das's complaint. - 
The judicial inquiry thus directed does not appear to 


have been limited strictly to 


‘by Panchu Gopal Das; it extended as it was found to pro 


the complaint which was Bd 
ing 


‘facts dnd circumstances suggestive of the falsity of the infor- 
‘mation which the petitioner had lodged with the Jorasanko 
Police on the 14th June, 1954. .'Whatever the nature of; the 


“enquiry might have been, the 


enquiring Magistrate, as has been 


‘observed already, recommended another enquiry. to be. made 
into the offence, under ‘séction 211/109 of the Indian Penal 
Code alleged to have been committed by the present petitioner. 
The learned Additional Chief Presidency Magistrate on receipt 
‘of the report of. the enquiring Magistrate declined to take 
‘cognizance of the chalan and called upon the petitioner |and 


another to: show. cause "why 
against for having committed 
‘of the Indian Pena! Code. . 

If the petition filed by 


they should not be proceeded 
an offence under Section 211/109 


Panchu Gopal Das, on the 13th 


-September, 1954 is to be treated as a complaint, as it must be 
‘so. treated, then: the Additional Chief Presidency, Magistrate 
‘clearly contravened the provisions of Section. 200 of the Code 
-of Criminal Procedure.. Alternatively, if the petition of 


Panchu Gopal Das is to be 


ignored, the learned Additional 


Chief Presidency - Magistrate’ by his order dated “27th Septem- 
- ber; 19%4 called upon the petitioner to show cause why he’ 
‘should not be prosecuted fon having committed an offence 
"under Section 211/109 of the. Indian. Penal. ,;Code. He was, 
therefore, in the latter case obliged to, follow; the’ provisions of 
Section . 195(1).(b), of ‘the ‘ Code ‘of Criminal “Procedure ‘which 


‘provides that-no court shal 


l take cognizance. -of an offence 


- punishable under Section 211 when, such an-offence is alleged 
to have been committed in or in relation' to any proceeding 
' ° 
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in court except on the complaint i in writing of such court or 
. of some other court to which such court is subordinate. Sec- 
*ion 476 of the Code prescribes the procedure to be followed 
yn cases covered by Section 195 (1)(b) and (c) of the Code. 1t 
is provided by Section 476 that when a Criminal’ Court” is 
whéther an application made to itin this behalf or otherwise, 





. 3988 


Rabindra Nath 
Das 


v. 
The State 


of opinion that it.is expedient in the interest of justice that D. B. Mookerjee, 


an inquiry should be made into any offence. referred to, in 
Section. i951) (b) or (c) which appears to have been com- 
mitted in or in relation fo a proceeding in.that Court, such 
Court, mgy, after such preliminary inquiry if any, as it thinks 
necessary, record a finding to that effect and make a complaint 
in writing signed by. the presiding officer of.thé Court and 
shall forward the same to a Magistrate of the First class having 
jurisdiction. The section further makes it clear that for the 
purpose of that section a Presidency Magistrate is to be deemed 
a Magistrate of the First class. 

If the learned Additional Chief Presidency. Magistrate in- 
tended to Proceed against the petitioner and the aforesaid 
Ganesh Gossain as having been responsible for commission of 
an offence under Section 211 /10g. of- the Indian Penal Code, 
it was his clear duty to follow the Procedure prescribed under 
Section :476 of the Code, he should have preferred a com- 
pone and forwarded it to another Magistrate. 


The learned Additional Chief", Presidency Magistrate 
appears to have completely ignored thé provisions to which I 
have just referred. When the petitioner showed cause he at 
first directed the matter to be put up on the 11th.November, 
1954 and asked the Public Prosecutor to take up the matter. 

. The Public Prosecutor was heard at length in the matter. 

Presumably the Magistrate was not satisfied with the cause 
shown, noted on the order sheet that the parties were ready 
‘and fixed the 1st December, 1954 for the hearing of the case. 


There can be no doubt whatever that the learned 
Magistrate intended to Proceed and did proceed with the case 
himself. This is, to say the least, a Procedure which is clearly 
against the provisions of Section 195/476 of Code of Criminal 
Procedure. It his clear duty to forward a complaint to 
another Presidency Magistrate; but instead of that he fixed 
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. 
the case for hearing. The word "hearing" admits and of 
equivocation the petitioners definites case which remains, un- 
contradicted is that the learned Magistrate ' proceeded to try 
and determine the issue, of guilt or innocence of the petitioner. 
This is clearly unwarranted and the procedure invo]ved|& 


—.- - -a complete disregard of the provisions of the court. | 
D. B. Mookerjee,. 
| MES 


If the petitioner of Panchu Gopal Das filed before the 
Additional Chief Presidency Magistrate ` on the ‘13th zi 
ber, 1954 is to be treated as a petition of complaint, t 
Magistrate must be held to have failed to follow tbe provisi 
of the law by omitting to examine the complainent under 
Section 200 of the Code; and even if this petition is ignored 
which indeed it is difficult to do and the matter be taken |to 
have originated somehow with the report submitted by the en- 
quiring Magistrate, even then the Additional Chief Presidency 
Magistrate disobeyed the provisions of the law by making |so 
to say an informal complaint to himself and ao proceeding 
to try it out. 

It is indeed. to be regretted that the learned Additional 
Chief Presidency Magistrate should have evinced such complete 
disregard of the provisions of law and evolved a procedure 
of his own. m : 


The result, therefore, is that the proceedings pending 
against the petitioner before the Additional Chief Presidency 
Magistrate must be dna The RS is Ed made 


absolute. 


í Rule absolute. 


R. N. È. 
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“hejo Mr. Justice P. B. Mukhar. 


. (/*'. KANHAYALAL DUGAR | 


ASHKARAM | KISHANLALS D 


- ^ T 
a> - 


Arbitration—Section 38 of the. Indian Arbitration Act— enon of 
time for making the award when can be made. ` 
The ‘Court can’ elilarge the time for making the‘award either béfore 
of even aftêr ` her ‘Hime for cr the awaid -has ix d : 


2 - 


. The Court can enlarge the time either before. the award has actually 
been. made or even after the awdrd has been made. The Court can 
grant even more than one extension of time: What is necessary for the 
Court in its proper exercise of discretion isto, consider a case to be fit 
before it enlarges time.” The policy of the law should, however, be 
always a consideration and that policy is that, arbitrations should not be 
unduly prolonged. e 

rob rp! V . r, A E Men 

The Judgment of the Court was as follows: — 

e tf $2 t r r r 

Iu Mor E M t RN 

D..C. Sethia and B. L. Vayas for the Applicant. 
Aw. C. Bhabra for the Respondent. 


Thé material facts will appear from the Judgment. 





P. B. Mukaki; J:r—This is an application by Kanhayalal 
Dugar {or extending’, the time for making the award'of the 
Tribüràl of Arbitration of the Bengal Chamber of Commerce 


in Case No. 1001 of 1954, made on the 11th August, 1955, 


after the expiry of the time for making the same under clause 
(3) of the First Schedule of. Arbitration Act 1940: . 

The dispute has a rather ‘chequered history. It relates 
to .a contract for „sale. of 2,000 maunds of jute on the ggrd 
April, 1953. There were, quarrels between the parties about 
the. manner of. delivery | and “the dispute was referred to the 
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226 
Civil Bengal Chamber of Commerce who made an award on,the 
1956 10th February, 1953. “Thereafter an application was made |by 
pal - the respondent for setting aside that award and the award 


Hun Dugar was ultimately declared ‘a nullity on the 16th August, 1953; 

Ashkaram — "That was the fate of the first award. The matter was a in 

ii referred to the Arbitration of the Bengal Chamber of Com- 
P. B. Mukharji, merce. The Court was constituted at first on the 29th 5 P 
tember, 1954 with Mr. Cornish and Mr. Kedar Nath Bajoria 
as arbitrators. This Court of the Arbitrators entered on ae 
reference. on the 15th October, 1954. The buyer-respondent 
filed his counter-statement objecting.that the reference was bad 
and there was no proper reference and. that no award sho ld 
be made. On the yth February, 1955. Mr. (Cornkh having 
gone out of India, Mr. Adamson was appointed in his place 
under the Rules of the Bengal Chamber of Commerce. On 
the 15th February, 1955 the re-constituted Court entered on 
the reference. Thereafter a meeting was held of the parties 
before the Arbitrators on the 11th March, 1955 and the arbi- 
tration proceeded. But soon thereafter on the 28th March, 
1955 the respondent applied to revoke the authority of the 
Chamber and obtained an interim order for stay.from this 
court. The arbitration was thereafter stayed until the 1igth 
June, 1955 when the respondent's application for e 
of authority of the Chamber of Commerce was dismissed. e 
result was that the time to make the award expired on the 
15th June, 1955 if four months is taken from 15th February, 
1955 when the Court of Arbitrators was re-constituted. 
fact, the-award was thereafter made on the 11th August, 1955. 
It is this award in respect of which extension of time is now 
sought on this application. Before the award was made there 
was a meeting on the 27th July, 1955 which was attended by 
the parties. mE 


-—— 


Court's powers under section 38 to extend time are 
entirely discretionary and are not limited. Section 38 of the 
"Arbitration Act, 1940 provides: — 


- oU "The^Court may if it things fit whether the time for 


. ^ "making the award has expired or not and whether the 
award has been madè or not, enlargéfrom time to time ` 
the time for making the award." Ji 

Mages e rod n TE : : 
- 
e. N e m 
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‘The Court can enlarge the time for making the award Civil 
either before qr even after the time for making the award has 1956 
expirtd. The Court can enlarge this time either before, the Kadhayalal bou 
award has actually been made or even after the award has Y. 
been made. The court can grant even more than one exten- Ai 
sion of*time.' What is necessary for this Court in its proper 
exercise of discretion is to consider a case to.be fit before it 
enlarges time. "Ihe policy of-the law-should. however be 
always a consideration and that policy jis that arbitrations 
should not be unduly prolonged and for that purpose the 
First schedule clause (3) o€ - the Arbitration Act . provides a 
periny of four months. -- - s oiea 


il, 


The outstanding reason. ir uh I shall extend the time 
in this case is that the Arbitrators were here prevented from 
making the award within four months by an order of stay 
from this Court. If the period of stay order of this Court for 
two months and a half from. 28th March,- 1955 to 18th June, 
1955 is excluded, then the four ‘months would expire: by -the 
end of August, 1955. The award, however, was made. before 
then, having been made on the 11th August, 1955. ' I should, 
therefore, think that this is -a:fit and proper.case where the 
time certainly should be extended at least to the date when 
the award was made on the ground that this Court by its own 
Order had stayed, the progress of the operation of the arbitra- 
tion proceedings, and this Court at any rate should.give the 
benefit of the fime that the Arbitrators lost during that order 
of-stay. That is the first ground on which I feel gine 
that the time should be enlarged. in this case. . MEE 


P. B. Mukharji, 
J. 


The second ground is that even after the time expired 
according to the respondent on the igth June, 1955, the res- 
pondent appeared before the Arbitrators at the meeting held 
on the 27th July, 1955 without protest that the time for 
making the award had already expired. I read the conduct 
- of the respondent in appeàring before the Arbitrator even after : 
the time for making the award had expired without any ob- 
jection on the ground of time, as a further consideration in 
favour of enlarging the time for the award. 


The third ground on which the time in this case should be 
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extended is that there is no objection to the merits of the award 
or even to the conduct of the arbitrators. It is a persuasive 
consideration before the Court that after all the time, expen’ 
-and’ trouble in going to arbitration and actually beving the 
award, regarding. which there is no meritorious objections it 
is proper to enlarge the time and make the award, the fruit of 
3o much time; labour and expense, effective and not to frustrate 


it by refusing time. 


I am therefore satisfied that the court should exercise its 
discretion to enlarge the time for the award in this case on 
each of these three grounds. As there is first no fault of the 
arbitrators that the award in this case could not be made 
within: the period of four months under clause (3) of Schedule 
I of the Arbitration Act 1940, secondly the respondent ap- 
peared before the Arbitrators after the expiry of time, without 
taking any objection as-to time, thirdly, as there is no objection 
to the merits of the Award and fourthly as the Court's powers 
are discretionary under séction 28 of the Arbitration Act in 
the. matter of enlarging the time for making the award, I 
enlarge the time: in this case until the 11th August, 1955 when 
the award was made in this case. -> 


There will, therefore be an order in terms of clause (a) 
of the Chamber Summons. I, however, make no order as to 
costs of this: application. The application is certified for 
counsel. There will also: be- judgment upon award with in- 
terest and costs. ~~ à I - 

Palit & Mullik: Solicitors for the Applicant. 
` B. M. Bagaria &'Co.: Solicitors for the Respondent. 


SIKOR. C. | 
Application allowed. 
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APPELLATE CIVIL. 


Before Mr. Justice P. N. Mookerjee and 
` Mr. Justice Renupada Mukherjee, 


NALINI NATH MITRA & ORS. 
V. 
BEPIN BEHARI DAS & ORS.* 


Suit for specific performance of contract —What the Plaintiff must prove 
in order to succeed—Title sint and Rent suit tried at the same time 
—Appeal from the former but not from the latter—Deciston in the 
latter tf Fesjudicata in the appeal—Res Judicata—Ingredients of. 


In a suit for specific performance of contract the falsity of the defence 
story does not necessarily establish the plainuff's story which must stand 
or fall on its own merits, independently of any inherent weakness in the 
defence case. 


Where the plaintiff failed to pay the balance of the selami to the 
defendants under the contract within the stipulated time, it must be 
held that the plaintiff was unable to perform his part of the contract 
and the defendants were entitled to treat the contract as cancelled. 

Quaere: If two suits involving some common issues are tried to- 
gether and the unsuccessful party against'whom the common issues are 
decided prefers an appeal from one of the suits but not from the decree 
passed against bim in the other suit,—whether the latter decision would 
operate as res judicata and stand as a bar,to the prosecution of the 
appeal. | 

Divergent views pointed out. Where the decree in the rent suit was 
not made subject to or dependent on the result of any appeal which 
might be prefened from the decree in the title suit, it cannot be said 
that the court which passed the decree in the rent suit did not attach 
any finality to it. 

Held (on an examination of the materials on record) that the matter 
which was’ directly and substantially in issue in the utle suit was not 
directly and substantially in issue in the rent- suit, and as such the rule 
of res judicata did not apply in the present case. 


Suit for Specific Performance of an agreement for execu- 
tion of a Dar Mourashi Pattah by the defendants in favour 
of the plaintiff. Nu 


The material facts will appear from the judgment. 


e from Original Decret No. 20 of 1951 ru the decree of 
Sri N. M. Sarkar, Sub-fudge of Additional Court of Zillah Hooghly dated 
the 15-7-50 in T.A. Suit (7 15 Of 1949. 
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Nirmal Ch. gom and ae "T Ghose fou the 
Appellants. +- - ? 


1 ze 
Apurbadhan Mukherjee and Tarak Nath Roy for'| the 


Respondents. 





i 


The iode of the court was as | follows: — 


Tan Mukherji, J.: this appeal arises out P a 
suit for specific performance of an agreement fgr execution 
of a Dar Mourashi Pattah by thé defendants in favour of the 
pa à | 





This litigation lay in its embryo in a E of -agreement 
alleged to have been executed by one Sailendra Nath Mitra, 
predecessor-in-interest of the defendants, in favour of plai Uti 


-Bepin- Behari’ Das as early as Mafch 7, 1921. Admitte ly, 


the plaintiff took settlement of 10 bighas of land in vill E 


Konnagar for 25 "years at an annual rent of Rs. 300/- ` 


the first 13 years and thereafter at, Rs. 450/- per annum for 
the next ig years. The relevant pattah and kabuliyat . were 
executed by the two parties on August-6,' 1918 (21st Saravan 
1325 B.S.).. The ‘term of the lease was: to expire with the 
end of the Bengali year 1348. The suit land, is used fori 


. purpose of manufacture of bricks and tiles and, it 1s sie 


that the plaintiff's predecessors had been in possession of 

same at least from 1389 B.S. The plaintiff alleged in is 
plaint that during the subsistence of the lease’ Sailendra Nath. 
Mitra executed an agreement in favour of Bepin Behari Dhs 


agreeing, that: either Bevin or. his successor-in-interest will. 


entitled to take a permanent lease: of the demised land on 


payment of Rs. 5,000/- at least as selami and an annual rent 
` of Rs. 500 J- if he made such an offer. either within the . period 


of the' lease or immediately after the expiry of the period. 
The plaintiffs case in the plaint was that Sailendra Na 
Mitra, died early in 1348 B.S. and before the, expiry of t 

year he approached defendant No. 1, Nalint Nath Mitra, whb 


acted as Karta of the joint family ‘congtituted by the defen- 


dants who are the heirs of Sailendra Path Mitra, and offere 
to take permanent lease of the demised land after some re- 


. , | 
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Na 
ductipn of thé selami and the rent because of the reduction Civil 
of the area of the holding from 10~bighas to 6 bighas. “Lhe 1956 
plaintiff further alleged in his plaint that after some negotia- eed - 
tins the parties came to a settlement and Nalini Nath Mitra po m 


agreed in the first week of Aswin 1349 B.S. that permanent , . Borar; 
lease of the disputed land would be given on payment of a us sm R 
selami of Rs. 4,250/- and at an annual rental of Rs. 470/- Raun ds 
The plaintiff further averred tbat in pursuance of this agree- Mukherjee, J. 
ment he deposited Rs. 2,500/- with the defendants towards 

the selami and also paid the rent for 1349 B.S. at Rs. 450/-. 

which amqunt.had been fixed by the parties as rent for 1349 

B.S. The time for executing the lease was fixed at one-year 

from the date of the agreement but the defendants later on 

resiled from the contract and did not execute the necessary 

lease although requested in that behalf on several occasions 

by the plaintiff. Hence the present suit was instituted by 

the plaintiff. 


The suit was contested in the court below by the defen- 
dants. Their defence in substance was that they were not 
aware that Sailendra Nath Mitra had executed any agreement 
in favour of the plaintiff as alleged by the latter. It was 
further their case that after the expiry of the term of the 
lease the plaintiff approached defendant No. 1 and proposed 
to take Dar Mokarari settlement of the disputed land from 
him. This was not acceded to by defendant No. 1 and the 
plaintiff finally agreed to take settlement of the disputed land 
on payment of a selami of Rs. 5,000/- and at a rent of 
Rs. 700/- per year for a period of nine years. In pursuance 
of this agreement the plaintiff paid Rs. 2,500/-.by instalments 
on account of selami, but as the balance of the amount was 
not paid inspite of . repeated demands the contract stood 
cancelled. : 


The learned Subordinate Judge accepted the plaintiff's 
version of the agreement and negatived the defence of the 
defendants. He decreed the suit and so defendants Nos. 1 
and 2 of the ceurt below have preferred this appeal. 

The only poin which requires decision in this appeal is 
whether there was d, agreement between the parties that per 
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manent lease of the disputed land would bepiven to the res- 
pondent according to the terms and conditions mentioned 
in the plaint and, whether the plaintiff respondent is LEA 
to get that contract specifically enforced. e 


Zr 
e 


; Mr. Chakravarty, appearing. on behalf of the two appel 
lants, contended that the learned Subordinate Judge. was wrong 
in rejecting the appellant's version of the contract because 
the case depends mainly upon a consideration of oral evidence 
of the parties themselves and the court below has itself ob- 
served that the oral evidence of appellant. Nalini Nath Mitra, 
D.W.1, is to be preferred to the evidence .of the pRintift res- 
pondent. The trial court has not however, given an uncon- 
ditional preference to. the evidence of Nalini. It has observed, 
—and in our opinion rightly,—that the value of the oral 
evidence adduced by the parties should be gauged and assessed 
in the light of the agreement, marked Ext. p. The: authen- 
ticity of that document-was seriously mooted by the ‘appellants 
in the court. below. We are, however, satisfied from the 
evidence adduced on behalf of the respondent | that this docu- 
ment was executed by Sailendra Nath Mitra and there is no 
reason whatsoever for coming, to a conclusion that the docu- 
ment is a forged one. In that document it was agreed by 
Sailendra Nath Mitra that on the expiry of the term of the 


-lease with the .end, of the Bengali year 1 348. or immediately 


thereafter, lessee Bepin Behari Das would be entitled to take 
permanent lease of the disputed land on payment of a selami 


of Rs. 5,000/- at least and at an annual rental “of Rs. 500 /- i 


This document was in the possession o£ the plaintiff respon- 
dent and it may be presumed. that he was conversant with 
its terms. It is not at all probable that with this document 


in his possession the respondent , would agree. to take settle- 


ment of the disputed land for a period of nine years only 
at a rent much higher than what was stipulated in the agree- 
ment although there had been a substantial reduction in the 


area of the demised land. during the period of the lease. In 


these circumstances the court below was justified. in rejecting 
the appellants’ version of the agreement. 


ne t te 


B af - € 
That, however, would not enable the respondent to 


get a decree straight me Mr. , Mukha jee; appeacing on. 


VoL. 97] ' — HIGH COURT 


behalf of the ksporident; contended. that:the court below had 
two conflicting versions of the agreement before it, and if it 
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considered. the defendants’ version ‘to be unworthy of accep- AnNa 


fance then the plaintiff's version should be accepted as a 
matter of course. In our opinion, this argument cannot be 
accepted because'ín a suit for specific performance of contract 
the falsity of the defence story does not necessarily establish 
the truth of’ the’ plaintiffs story which must stand or fall on 
its own merits, independently of any inherent weakness 
in the defence case. So’ we'shall have to examine whetlier 
the plaintiff respondent has succeeded in establishing his claim 
to get a decree for perte periormanige of’ ‘the contract set 
forth in the plaint.: ` j 


The court below has held that the contract setforth in 
the plaint has been proved. ,For thé present we may assume 
that this, is so, although we must observe that the evidence 
on which the court has arrived at this finding is rather insuffi- 
cient and open to serious criticism. The main evidence on 
this part of the case is evidence of plaintiff Bipin Behari Das, 
P.W.i, and His’ son 'Ganesh Chandra Das, P.W.4, both of 
whom aré highly interésted in- the result of this case. ' Of 
course, there is the agreément of 1921 executed by Sailendra 
Nath Mitra (Ext. 5)' But then although the agreement pur- 
ported to give-the respondent a period of 23 or 33 years for 
taking a permanent lease on payment of a selami of Rs. 5,000/- 
aüd' at a-rental of Rs. 500/- per year, the respondent did not 
think it-feasible or proper to pay the money and to take the 
lease within that period. "Ihe previous lease expired with 
the end of 1848 B:S. Sailendra Nath Mitra died in the early 
part of r348 B.S. It was after his death that the plaintiff 
approached Nalini for taking settlement of the disputed land 
on payment of a reduced selami and at a rent lower tban 
what had been: stipulated in the agreement of 1921. We shall 


s 
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& ors. 
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asume for the present that Nalini agreed to give a permanent . 


settlement óf the disputed land on paynient of a selami of 
Rs. 4,250/- and at a rent of Rs: 470/- per annum and shall 
address ourselves to the question whether at all material times 
the respondent was ready and willing to perform’ his part of 
the contract. - i 
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According to the case of the plaintiff, the contract* was 
finalised in the first week of Aswin 1349 B.S..(latter part of 
September 1942).It has been stated in paragraph 8 of the plaint 
that necessary documents were to be executed within a year 
of the date of the conclusion of tbe contract and thé balance 
of selami was also to be paid within that time. j z 

We shall now refer to some receipts for the purpose of 
showing how much selami was actually paid by the plaintifi 
and within what period. The receipt, marked Ext. 2-B, 
would show that a sum of Rs. 1,000/- was paid on September 
25, 1942, which is presumably the date of the alleged contract. 
Another receipt, marked Ext. 2-C, would show that a sum of 
Rs. 500/- was paid on October 9, 1943. All these amounts 
were kept in deposit by the landlords. Reference may now 
be made to a letter addressed by Nalini Mitra to respondent 
Bepin Behari Das on October 39, 1942 (Ext. 3). In this letter 
Nalini made a premptory demand for thé selami money from 
the respondent. There are also some statements in the letter 
which would throw a good deal of doubt on the conclusive 
nature of the contract. However, we are not discussing that 
question as it is unnecessary for us to discuss the same. 
Suffice it to say, that Nalini was making insistent demand for 
selami money. It seems that in response to this letter the 
plaintiff deposited another sum of Rs. 500/- on October 31, 
1042'and a further sum of Rs. 500/- on November 14, 1942 


[vide Ex. 2(d) and Ex. 2(c). The total amount of selami paid 


upto November 14, 1942, was thus Rs. 2,500/-. The facts and 
circumstances of this case would disclose that the respondent 
did not pay the balance of the selami, whatever might have 
been the amount of the balance, within the time stipulated, 
namcly, within one year from the first week of Aswin, 1349 
B.S. Instead of paying the entire balance which was due 
after Nalini had sent his letter dated October 29, 1943, the 
plaintiff could manage to pay only Rs. 1,000/- in two instal- 
ments and the admitted balance of Rs. 1,750/- remained due. 
This amount was not paid within the time stipulated. We 
must, therefore, hold that the respondent was not in a. position 
to perform his part of the contract and so the appellants were 
entitled to treat the contract as cancelled. - Of course they 
have alleged an altogether separate kind of pues But that 
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will not matter so far as the decision, of this suit is concerned. 
We are of opinion that the ‘respondent was unable to perform 
his part of | the contract and so the suit for specific perior- 
pance of the contract should have been dismissed by the court 


below on that ground. 


, Mr. Mukherjee, appearing on behalf of the respondent, 
raised a new contention in this court that the appeal must 
be considered to be barred by res-judicata. This contention 
` arises in the following way. During the pendency of the 
suit for specific. performance of che contract in the tria] court 
which shall henceforth be called the title suit, the two appel 
lants and «heir co-sharers, the pro-forma respondents of this 
appeal, instituted „a suit, namely, Rent suit No. 3 of 1950, for 
recovery of arrears of rent against the plaintiff. Rent for the 
disputed land was claimed at Rs. 700/- per year for the year 
1353 to 1356 BS. (vide plaint Ext. 11). The defence of thi 
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plaintiff respondent who was also the sole defendant in th. 


Rent suit was that the rent of the holding was Rs. 470/- pet 
year. The Rent suit was decreed at the latter rate on Jul: 
25, 1950, on the basis of the jydgment ‘under appeal. It maj 
be mentioned here that the Title suit of Bepin Behari Das had 
been decreed ten days earlier on July 15, 1950, and the present 
appeal from that decree was filed on November 30, 1950. In 
this court Mr. Mukherjee filed an application” for putting in 
some documents by way of additional evidence. Those docu- 
ments include, the judgment and decree passed. in thé rent suit 
mentioned above. 'The appellants of course objected to the 
reception of any additional evidence in this court ón the 
ada that they would. be prejudiced thereby. . 


In our judgment there would be no prejudice if the 


judgment and decree of the rent suit are admitted by way ` 


of additional evidence. So we accept them as such and they 
are marked High Court Exts. 1 and 2. We are not inclined 


' to receive the remaining documents as additional evidence as. 
the appellants will be highly prejudiced if they are accepted. 


as evidence at this stage of the proceedings. 


It-is an admitted fact that no _ appeal was preferred by 


the appellants 2nd their co-sharers from the decree passed in. 


the rent suit. Mg. Mukherjee contended that no: appeal 
. ó E LT 
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having been taken by the appellants from the decision fnade 
in the rent suit and the same matter which was in controversy 
in Bepin Behari Das's title suit having been heard and decided 
in the rent suit, the latter decisión would operate as res 
judicata and the question canvassed in this appeal" must PE 
taken to have been concluded once for all between the’ parties. 
In support of this contention Mr. Mukherjee relied or two 
decisions of this court, one of which is reported in 
Gangadhar v. Sekali Telini and others (1) and another 
in Isup Ali v. Gour Chandra Deb (2). These two 
cases seem to be authority for the proposition that where 
two suits involving some common issues are tried together and 
the unsuccessful party against whom the common issues are 
decided prefers an appeal from the decree passed in one of 
the suits but not from the decree passed against him in the 
other suit, the Jatter decision would stand as a bar against 
the prosecution of the appeal In this connection Mr. 
Mukherjee also cited another case reported in Ganga Prasanna 
Mukhopadhaya v. Kumar Brahma Niranjan Chakravarty (3) 
where in the case reported in Isup Alt’s case (2) has 
been quoted with approval. * On the authority of these 
cases Mr. Mukherjee contended that in the present case the 
inter partes decision in the rent suit which has not been 
challenged in appeal must be taken to be a bar against the 
prosecution of the appeal. : 

As regards the contention of Mr. Mukherjee we may 
mention that the view of this court on the question whether 
a decision, unchallenged in appeal under circumstances men- 
tioned ‘above, would operate as res-judicata is by no means 
uniform and as an instance we may only ^mention a compara 
tively recent case reported in Bahadur Singh Singhee v. 
Rani Jyatirupa Debi (4). It would have become 
necessary for us either to reconsile these divergent opi- 
nions or to make a reference to the Full Bench if we were 
satisfied that all the essential ingredients for bringing into 
operation the rule of res-judicata were present in this case. 
But before we take up this question we must dispose of a 
contention put forth by Mr. Chakravartty on -behalf of the 
appellants that the judgment in the rent suit ds not a final 


1) (1921) 34 C.L.J. 281. . 
2) (1923) 37 C.L.J. 184. i é 
3) (1943) 46 C.W.N. yoz. 
1936) 40 C.W.N. 1176. . è . 
- 
& e m 
e. 
° ^ 
? . 


i 
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judgment ands sọ it cannot operate as resjudicata in this 

appeal. . 

J E 

in SUpport. ot his contention that the decree passed in 

ine rent sut ıs not a final decree Mr. Chakravartty drew om 

attention to ‘the following lines in the judgment passed m 

the rent suit: — 


“The: judgment of that court is Ext. A in this suit. 
That decision must be’ taken as conclusive:so long as it 
stands. 1 would, therefore, decide this point in favow 
of the defendants.” 


Mr. Chakravartty contended that the court which triea 
the rent suit did nof attach any finality to its own judgment 
put made its validity conditional to the final decision of the 
title suit. . He, therefore, argued that the decision in the rent 
suit should not be regarded as a final decision. , In support 
ot tnis contention Mr. Chakravartty relied on the Privy 
Council decision in the case of Kumar Chandra Singn 
Dudhuria v. Midnapore Zemindary Co., -Ltd., (1) where 
it has been held that a subsequent decision, which is 
expressly made subject to the final decision of a Privy Counci 
appeal pending between the parties, is not a final decision 
within the meaning of Sec. 11 of the Code of Civil Procedure. 
in our judgment the present case cannot be covered by the 
authority. of the Privy Council Case cited by the learnea 
Advocate for the appellants, because in the latter case’ the 
decision which. was sought to be put forward as founding a 
claim of res-judicata was made expressly subject to the final 
decision of a pending Privy Council appeal. In the present 
case, no appeal was pending from the decree of the title sum 
at tne time. the rent-suit was heard and decreed. The decree 
In the rent suit was not made subject to or dependent on the 
resuit of any appeal which might be preferred from the decree 
of the title suit., So it cannot be said that the court which 
passed the decree in the rent suit did not.attach any finality 
to it. In our judgment in the absence of any sure indication 
that the decree in the renf suit was made„dependent on the 
final decision of the title suit, it cannot be cd said that the 

0) (1941) LR. 69 F.A. 51 eo 
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decree in the rent suit was not'a final decree. * M 


Reverting now to the question whether all the ingrediehjà 
necessary for attracting the principle of res-judicata were 
present, we may say, after a full examination of the materials 
on record; that the respondent has failed to satisfy us that all 
the ingredients necessary for the application of the rule of 
res-judicata are present here. We are by no means satisfied 
that the matter which was directly and substantially in issue 
in the title suit was also directly ahd substantially in issue in 
the rent suit. In this connection we may say thgt the res- 
pondent who relied on res-judicata in this appeal failed to 
place before us tbe written statement which was filed by him 
in the rent suit. In the absence of the written statement it 
is impossible for us to make any conjecture as to what exactly 
was the case raised by the respondent in the rent suit. Then 
again, the matter which was substantially in issue in the title 
suit was the contract alleged by the present respondent and an 
issüe 'to-that- effect- was specifically framed’ in the title suit. 
In-the rent suit the only material point for decision framed 
by the court was “ What is the actual rent of the land?” The 


parties did not'adduce any evidence in the rent suit and tbe 


court, decreed the! suit in part: holding that the rent of ‘the 
disputed land was'Rs- 470/- per year. In these circumstances 
it is inipossible to say that the whole contract which was the 
subject; matter of àn issue in the title suit was also put in 
issue in the rent suit: That being the case, one of the essen- 
tial ingredients for the application of the rule of. res-judicata 
is wanting here ‘and we are not’ prepared to accept’ the con- 
tention’ of Mr. MIU -that the present: appeal is barred 
by res-judicata. 

In the result, we are of opinion that the appeal should 
be allowed and the plaintiff's suit for specific’ performance of 
the contract must be. dismissed. At the same time, we are 
of opinion that the amount of selami namely, Rs. 2,500/-, 
which.has admittedly been paid by the respondent. and: received 
by the: appellants: must be refunded and a. direction to that 
effect 'should be oe in the decreé. - de. ay es 


The appeal js, therefore, allowed p the judgment and 
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decree of the court below. are hereby vacated. ‘The claim of 
the* plaintiff for specific performance, of the contract hereby 
etands dismissed. But the plaintiff will get a decree against 
all the defendants for refund of the selami money of Rs. 2,500/-. 
If this amount be not paid within two months of this date, 
the* plaintiff respondent will be entitled to recover ie same 
by executing -the „decree. 


In thé circumstances of this case, we- direct ,that both 
parties will’ bear their own costs throughout. | 


) 


e. 


"PL, N. Mooker]oe, J.—l agree in the order, proposed by 
my learned brother. 


Mr. Mukherjee, appearing for the plaintiff respondent, 
contended that upon the cases.of the two parties, there was 
admittedly some agreement for lease, although the parties 
differed as to. the nature and terms of, this agreement and, 
accordingly, upon the defendants failure to establish their case 
on the point, the plaintiff's: version: ought to be accepted. In 
the circumstances of this case, I am prepared to accept this 
argument, but even then, upon the plaintiffs own case, the 
sélami. money under the said agreement - for lease had—to be 
paid ; within a year fióm the date of the agreement, ‘that is, 
within 8th Aswin; 1 350 “B.S. and that, admittedly was not 
done. On the materials, produced by the plaintiff himself 
and in the light of. the dependant’s letter, Ext. 3, these can 
be no doubt that this payment of the selami money within 
one year was a vital term of the alleged agreement which was 
intendeed to be performed by the parties within the stipulated 
time of one year from the date of agreement namely 8th 
Aswin, 1349 B.S., so that the document of lease, might be 
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executed and the transaction completed within that period. . 


This is confirmed by the circumstances of the case.and the 
conduct of the parties themselves. In this context, the above 
stipulated time for payment of .the. selami ` money must be 
regarded äs of the essence of the contract and, the. plaintiff 
having failed to perform "this essential. part of the. contract 
and his ERI for his failüre in that behalf uttery un- 
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satisfactory; and wholly unworthy of acceptance, he will eer- 
tainly not be entitled to specific performance of the disputed 
agreement for lease. On the merits, therefore, his suit “for 


specific performance must fail. | 


. On the question of additional evidence, sought Jo, be 
adduced in this court, I was not inclined to. admit any. of the 
documents tendered for the purpose, into evidence. This 
question was mooted almost at the conclusion of the argu- 
ments and, even then, reference was made only to the decision 
in the rent suit. The actual anovligation, however, included 
various other documents. There was no explanation why this 
prayer for reception of additional evidence could not®be made 
earlier and, in the circumstances of this case, I was reluctant 
to grant this indulgence to the defaulting respondent, parti- 
cularly when the additional evidence was intended to shut 
out a decision of the appeal on the merits and thus to defeat 
justice instead of aiding it and when its reception would have 
caused prejudice to the respondents which they had no tme 
Lo retrieve. I do not for a moment doubt that, in appro- 
priate cases, the court has ihe power to admit additional 
evidence or to take note of subsequent events. But that 
power should be very cautiously exercised and it should not. 
be used to assist one who is grossly negligent and who invokes 
the power at a very late stage to the „irretrievable prejudice 
of the other party and for defeating justice by preventing a 
trial on the merits., On the above view, I would bave rejected 
the respondent's application lor additional evidence in toto. 


As, however, my learned brother was in favour of admit 
ting the judgment and decree of the rent suit as additional 
evidence and as the admission of those two documents did not 
affect the ultimate conclusion, I allowed the said two docu- 
ments to be admitted into evidence. It is clear, however, 
from the judgment in the rent suit that, although it was, in- 
tended to be a final decision for that suit, it did not purport : 
to conclude,—and cannot be held to have the effect to COD- 
cluding between the parties the question of enforcibilitv of 
the disputed agreement for lease. We have mot before us 
the written statement in the rent suit and the short judgment 
only indicates that the point at issue in the rent suit was the 


+ 
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amount of'xent. It is difficult to hold merely from that 
judgment that it would operate as rés- ‘judicata on the question 

eot specific performance of the agreement for lease. In this 

i context, the rent decree also cannot be ur any greater assistance 

‘fo thé respondent. i 


In holding as abové, I have not overlooked the decisions, 
cited before us ' during argument: Those decisions, however, 
are not strictly relevant for our present purpose and do not 
require much discussion in this case in view of our finding 
on the merits on ‘the question of res judicata. As, however, 
my learned brother has chosen ‘to discuss them in his judg- 
ment, I VON just record my brief cóinment on those cases. 


The appellant' relied very strongly upon the decision of 
the Judicial Committee in the case of Kumar Chandra Singh 
Dudhoria & ors. v. Midnapore Zemindary Co. Ltd., (1) 
and préssed us to hold that, in the light of that 
decision,^' the ‘rent suit judgment, and necessarily the 
decree’ also,—must ‘be regarded not to be a final pronounce- 
ment even for' purposes of the rent suit. We do not think 
that this extreme 'contention ought to succeed. The case be- 
fore the judicial: committee ‘had its own special features. 
There two rent'suits went up on “appeal to the judicial com: 
mittee. ‘The dispute Was as to the construction of a lease. A 
plea ‘of res-jfidicata was raised’ by reason of the decision in a 
title suit and also of a third rent suit. The title suit was 
pending in appeal before the judicial committee at the time 
when‘ the three rent suits were, decreed and the decree in the 
third rent suit was expressly made subject to the final decision 
of the Privy Council in the title süit. In these circumstances, 
the judicial committee, ‘while holding that, in view of certain 
facts before them, the plea of res-judicata, based on the deci- 
sion in tbe title suit did not at all arise in the case, held 
further that the decision in the third’ rent suit also, pleaded 
in bar, was not a final decision so as to constitute res- -judicata 
on the disputed question. The facts before. «us are entirely 
different. When the rent suit was decided in the present 
case, there was Hio appeals from the title suit. The learned 


(1) (1941) L.R. 698LA. 51 at p. 58. à 





241 
Civil 
1956 
n 
Nalini Nath Mita 
& ors. 


V. 
Bepin Behari Das 
& ors. 


P. N. Mookerjee 
J. 


242 THE CALCUTTA LAW JOURNAL [VOL. 97° 





Civil Subordinate Judge also did certainly intend to decide jhe 
1956 question of rent for the suit period between the. parties, rely- 
nw ing upon the trial court's decision in the title suit which, as 


Nalini: Nath Mitra 
& ors. 


already said, was not pending in appeal at the time and which, 
he rightly took as binding between the parties so lomg as it. 
stood. He did not intend to make a provisional or tentative 
finding which was not to be regarded as a final pronoupce- 
ment for purposes of res-judicata. There was no reservation, 
express or implied, that the determination of rent for the 
period in suit and the decree, made for it, in the rent suit, 
was to be subject to the ultimate gecision in the title suit. 
If, therefore, the rent. suit decision had been otherwise res- 
judicata on the question of the specific enforceability of the 
present disputed agreement for lease. I would not have 
refused to give it that effect, upon the ground of its not being 
a final decision. The appellant’s submission, based on 
Kumar Chandra Singh’s case (1) must, therefore, fail. - 


Ven os 
Bepin Behari Das 
& ors. 


P. N. Mookerjee 
J- 


I have pointed out above why the decision in the rent 
suit would not operate as res-judicata in the present case and 
would not prevent a decision of this appeal on the merits. 
But for that, the respondent had much to say in favour of the 
application. here of the principle, underlying the decisions, 
cited by his.learned Advocate namely, Gangadhar's case (2), 
Isup Alts case (3, Ganga Prasanna Mukhopadhaya’s case (4) 
and might have demanded at least a reference to the Full 
Bench in view of the contrary opinion, expressed by this court - 
in the cases, reported in Abdul Majid v. Jew Narain Mahato 
& Ors. (5), Martamnessa Bibi v. Joynab Bibi (6), Mon Mohan 
Das v. Ship Ch. Saha & Ors. (7y, and Bahadur Singh Singhee’s 
case (8). In such event, it would have been necessary also to 
consider the Privy Council case of Shama Purshad Roy Chow- 
dhury & Ors. v. Hurro Purshad Roy Chowdhury & Ors. (g) 


41) Gant L.R 


69 LA 51 at p. 58 
e (1921) 34 C.L.T. 381. = 
' (3 poer 37 C.L.]. 184. 
4 1942) 46 C.W N. os 
5) (1888) LL.R 16 Cal. 283 , 
1906) LL.R. 33 Cal. 1101 
(7 1931] A LR. Cal. 35$ 
'(8) (1986) 40 C.W.N. 1176 - j R 
(9) (1865) 10 MIA, .208. 
. 
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and the Full Bench case ofthis Court Jogesh ‘Chunder Dutt v. 
Kali Churan Dutt (1) explaining and applying that decision 
and the effect ‘of the ‘later’ pronduncement of the judicial 
committee in Bommadevara Naganna | Naidu, & Ors. v. Rau 
Venkatappayya & Ors.” (2): on ‘the said tWo decisions as also 
thee serigs of ‘cases, by, no d prs represented by 
Zaharia v.' Debi &* Ors? "(à G handhain singh’ v: Bhola Singh 
(4), Panchananda run v. Vaithirath Sastrial A Ors. (5), and 
Mussatnat” Lachhimi ivi "Müssamat "Bhülli (6) ànd' the’ like. 
For reasons, already given, such necessity, however, does not 
arise " in ‘the’ present “case and | ‘there’ is no ‘occasion: ‘for. any 
refereiice to, ‘Full, Bench and. “the ‘appeal, so far as. specific per- 
formance is eoncerned, falls to be decided, as already indicated 
eby.me, in favour ofthe: appellants: "I*do not; ‘therefore, pro- 
pose ‘to ' cóntinue-this ^dririecessary ‘discussion’ ^ * 


In the result, then,. I, agree that. this .appeal.should succeed 
and the respondents suit for. specific’ performance should ‘fail. 
I agree also that the respondent should get, instead a decree 
for refund’ of thé ela thoriey, ‘of RS, 2500/3; as. against. all. 
the. diféndantá, including ‘those ‘who. . haye. not ‘appealed from: 
the. trial court's. decree or, specific.» performance: ? THis is 


plainly ., permissible under order: XLT, ‘Tule 38 of thé ' ‘Code. 


and the present case is’ Certainly: afit one, for ‘the, exercise of. 


mma 


our powers undér' that, Rulé, horae secundos 
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DIRECTOR OF FISHERIES, WEST BENGAL & ORS.* 
dau = ; 
Ea Bengal Service Rules as supplemented by C.S. (C.C.A4.) Rules, if 
` complete—Employees in the Subordinate services, if to be governed 

‘bythe ‘Bengal Subordinate serewes (Discipline and Appeal) Rules. 
i E 


-- 


Discharge or removal of a person on probation; if amount ‘to dismissal ore 
removal from service within the meaning of Article 311 of the Consti- 
tution. 


Services (Training and fkamination) Rules, West Bengal—Probationer not 
,,, lo ibe treated as permanent employee. 


Although West Bengal Service Rules as supplemented by C.S. (C.C.A.) 
Rules are comprehensive, they are not complete. They do not appear to 
deal iadequately with the subject of departmental enquiries in respect of 
punishment to be imposed ex ‘to..be meted out to such employees. So 
far as the employees in: the Subordinate services within .the administrative 
Control of the State of West Bengal are concerned, it seems.clear -that the 
Bengal ‘Subordinate services (Biscipline and Appeal) Rules, 1936 apply. 
They were promulagated on or about the end September, 1936 in exercise 
of the powers conferred by Rules 44 & 54 of the C.S. (C.C.A.) Rules. 


; è 

The diseharge or removal of a -person who was on ‘probation .does 
not amount to either dismissal or removal from service as contemplatéd 
by Article 311 of the Gonstitution. 


A persom so discharged has no legal remedy. By law it is not neces- 
sary to hold any enquiry or any enquiry in amy particular manner. 


Under service (Training & Examination) Rules, West Bengal, which 
came into operation on the 19th March, 1958, @ probationer is not to'be 
treated as a permanent employee and is. not ‘entitled to ,insist on any 
formal departmental enquiry for his discharge , during the’. period . of 
probation. 


Application by the discharged Officer in the West Bengal 
Subordinate service Under Sec. 311 of the Indian Constitution. 


* Civil Revisien Gase No. 2024 of 1955. 
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The material facts will appear from the judgment. 


N” Dult Mazumdar qnd Joy Gopal Ghose for the Petitioner. 
, : a Forno did : T" "m 
"J. Mafumdar (Additional Government Pleader) and Mihir 
Kuntar Sarkar for. the Opposite Parties. - 
rad oF SAY ai 


The judgment of the Court was as follows; — 


’ 


D. N. Sinha; J.:—On or. about the 18th August, 1944, 


thé Government of Bengal .in its, Agriculture Departmont, 
Fishery Branch, 'sanctionéd the creation of a number of posts 
of District Fishery Officers. On or about the 27th October, 
“1944. the appointment of the petitioner tg the post of a Dis- 
trict Fishery Officer was approved by Government. The 
approval is contained in a letter addressed by, the | Assistant 
Secretary to the Government of Bengal to the Director of 
Fisheries, Bengal, dated the g6th. October, 1944. .A copy 
thereof is Annexure “C” to the supplemeniary, affidavit-in-reply 
affirmed by Sri Naresh Chandra Gangopadhyay on the yth 
April, 1956. The relevant part thereof is as fellows: —— 


“The undersigned is directed, to convey the, approval 
of Government to the, appointments, of the marginally: 
noted officers to the posts of District Fishery Officers 
sanctioned in this Department Gevernment Order No. 
3044, dated the 18th August. 1944, on ,probation for a 
period of two years. . n uds UE^ he mS 07 


d ee 


“The candidates will have to appear before the 
Professor of Clinical Surgery, Calcutta. Medical, College in 
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regard to their physical fitness prior,to their appointment ° 


on probation. There. is no objection. however. to their ' 
joining the posts immediately. They willbe confirmed: in 
service on the satisfactory, completion of the period of 


probation and the passing of a departmental examination,- 


"9.992592 -»692924a49»2925 
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departmental examination but failed. He has after, being 
suspended from service, as’ "stated heteinafter. passed. in the 
said examination. In or about September, 1951, he was fm- 
ployed as District. Fishery Officer at Malda. On or “about, the 
22nd September, 1951, the Director of Fisheries, West Bengal, 
issued a charge sheet against the petitioner, a copy whereof is 


‘annexed to the petition and ‘included in annexure HAC (page 


19). The name, rank and grade of the officer proceeded. against, 
as stated in the chàrge sheet is ‘SH "Naréjh: ‘Chandra Gango- 
padhyay, District’ ‘Fishery Officer * on: probation (Malda)." In 
the chargesheet five Charges are mentioned ' the figst is failure 
to maintain proper accounts. The second is for failure to 
issue receipts for’ months received. "The ‘third, and fourth ‘are 
the issuing’ ‘ol ‘excessive and ‘unauthorised ‘loans. ‘Tht last 
charge is failure ‘to inspect `t ‘tanks before ‘advancing loans. The 
petitioner was directed’ to ‘show cause within a fortnight’ from 
the receipt of the order why disciplinary ' action under Rule ] 
of the Bengal" ‘Subordinate Services (Discipline and Appeal) 
Rules, 1936, should’ not bé: taken against him. The petitioner 
gave a long explanation in writing.. In fact it extends over 27 
closely typed pages. He nowhere took the plea that he was 
noL: ah. offićer on 'próbátion or not governed by Rule 7 of the 
Bengal Subordinate Services (Descipline and Appeal), Rules, 1936. 
On thé’ saine ‘day, ‘he was placed under suspension. "He was 
directed to’ proceed ' at once ‘to Headquarters and to and over 
charge: of his office ‘to Sri Dhirendra Nath Chakravorty, the 
Assistant Fishery Officer at Malda This order was obviously 
made under Rule. 10(1) of the "Bengal Subordinate Services 
(Discipline and Appeal) Rules 1936. The charge as framed 
against him: related mainly to his work at Malda. and in respect 
of: which ‘the records and“ documents were mostly in Malda. 
What the petitioner did' was.to' Apply for ‘casual leave": fór five 
days "to the ‘Superintendent’ of Fisheries, Northern X Cirde, at 
Murshidabad; wiihout mentioning’ the order” of his ‘suspension. 
He then returned. tó’ Malda: and made ` entries in the Stock 
Register: and, inter ‘alia, ^irecorded " a: “note in the same as 
follows: “Stock varified ' on!’26/g-61.” " It is not denied. that 
such. entriés ‘were: made: ui. “explanation is that they were 
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On or abbut the 7th December, 1951, the petitioner was 
called upon to see the’ Director of Fisheries in connection with 
the departmental enquiry He ‘accordingly saw. the said 
ofgcer on the 1ioth December, 1951. What happened at the 
enquiry 'is a matter of dispute. According to the petitioner, 
he was faced with new charges and-asked to make. statements 


with regard to them which he: refused to make. unless and' 


until the charges were reduced into writing. According to 
the respondents, all that happened was that the Director tried 
his best to make the petitioner answer only relevant questions 
in elucidatjon of his explanation in his written statement, but 
the petitioner refused categorically to answer such questions 
until they were given to him in writing before he would reply 
to the same. It is stated and not unreasonably that this 
would have meant giving him one set of questions one day 
and then on receipt of his reply giving him a supplementary 
set of questions in writing for his reply and so on, and that 
this was an unheard of and impradticable procedure in 
departmental proceedings. |The petitioner further took up an 
attitude which is.described as insolent, and the Director gave 
him further time to reconsider his.position and to come up 
,again on the goth December, 1951., On the 11th. December, 
1951 however he sent in a letter virtually refusing to comply 
with the requisitions of the Director, and it appears that on 
the 11th December, 1951, the Director declared that under the 
circumstanres"the enquiry may be considered as closed. It is 
stated by the respondents that the matter was really decided 
on documentary evidence and at-no'time the petitioner ever 
expressed his desire to examine any witness. "There is of 
course no question of crossexamining witnesses because the 
respondents never called any witness in support of the charges. 
Although in his affidavit-in-reply, paragraph 18, the petitioner 
has denied that he did not .ask for any such opportunity, 
nothing has been placed before.me.to show that he did. "The 
Director of Fisheries thereupon proceeded. to consider the case 
and made .a report to Government, wherein. he found the peti- 
tioner guilty of all the charges and made a recommendation 
that his, services, be terminated. On the 14th May, 1952 a show 
cause notice- was issued upen.the petitioner, addressed ‘by the 
Assistant Secretary? to ) the Gov rimeni of West Penge: Forest 
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and Fisheries (Fish) Department. The petitioner was des- 
cribed as “Sri Naresh Chandra Gangopatlhyay, District Fishery 
Officer (on probation) Malda, now under suspension.” It 5 
stated in the said notice that Government bad carefully con- 
sidered the report of the Director and: other relevant” papers 


.and agreed with the findings recorded therein and had tome 


to the conclusion provisionally that the petitioner should be 
punished with discharge from Government service under Rule 
49(VI) of the C.S.(C.C.A.) Rules. The petitioner was there- 
fore called upon to submit withirf 15 days from the date of 
the receipt of the order any representation that he might desire 
to be considered as to why he should not be punished in the 
manner stated in the grounds referred to.. The petitioner | 
thereupon showed cause and his second representation con- 
tained 65 closely typed pages. The Government thereupon 
forwarded the records and its own findings to the. Public 
Service Commission for its recommendation. .The 'Commis- 
sion carefully went into the matter and expressed the opinion 
that the petitioner should be discharged from service. A copy 
of this recommendation was produced at the hearing and l 
direct that it be kept in the record. The commission pointed 
out that the petitioner, even after 7 years of probation. dis- 
played incompatible temperament apart from other ommission 
and commissions, and that he was unsuitable for retention in 
service. It pointed out that the representation: made by the 
petitioner consisted of long dissertations on the" interpretation 
of the Rules and: Orders, which were not only incorrect and 
inacceptable, but that the petitioner was adamant to main- 
tain his own view and was certainly not likely to observe dis- 
cipline in public service and was therefore not suitable to be 
retained therein. Finally it pointed out that the petitioner 
had degrees in Pshychology and Anthropology and his services 
might be utilised in departments where such qualifications 
were useful, but not in the department of fisheries. On the 
28th March, 1953, an order was issued bv the Government of 
West Bengal, the relevant part of which is as follows: 


" With reference 'to this Department Memo. No. 
3857 dated 14-5-52, drawing *up proceedings against Sri 


N. C. Gangopadhyay, District Fishery Officer of Subordi- 


Yor. gy . .. . HIGH COURT 
E Fishery service Class, i, by the Director of Fisheries 
ander Rule’ 7 of Bengal Subordinate Services (Discipline 
and’ Appeal) Rulés 1936, Government. have now carefully 
considered the charges and the explanations offeréd by 
e hig in consultation with the Public , Service Commission, 
West Bengal and have come to the finding that Sri N. C. 
Gangopadhyaya is guilty in respect of all the five charges 
framed against him by the Director of Fisheries. On the 
recommendations of the Public Service Commission, .it has 
accordingly been decided that he should be discharged 
from Government service. ! : : 
e 7c 7 VAM MEE 

The Government' are accordingly pleased to order 
that Sri N.'C. Gangopadhyaya be. and is'hereby discharged 
from service with effect from the date .of .issue of this 

. order.” ae 
On the 6th July, 1953, this Ruile was ‘issued upon the 
respondents to show cause why a writ in the nature of 
mandamus should not issue directing them to ‘forbear.. from 
giving effect to the orders dated 22-9-51 and 31-3-53 complained 
of in the petition. The order dated the 28th March, 1953 
' was forwarded to the petitioner on the gist March, 1953. The 
| petitioner also prays’: for issue of writs in the nature .of 
certiorari and prohibition and also for such further or other 

orders as to this Court may seem. fit and proper. 


Mr. Dutt Majumdar appearing on "behalf óf the petitioner 
has framed his case thus. ` Firstly hé says that his client is ‘not 
employed on probation. He ‘says that’ the ` "original appoint- 
ment was on probation for a périod of ‘two years: The two 
years period having passed, the petitioner must be deemed to 
have been confirmed: So far as the departmental examination 
is concerned it is true that he had ‘once failed in it; but he 
hai. ‘DOW passed. Next he -says that his “client is not. governed 
by. the, Bengat - Subordinate ' Servicés (Discipline and Appeal) 
Rules." 1986. but so far as the enquiry and discharge are con- 
cerned, hé is governed by Rules ; 55 and, 56 read with Rule 49 
of thé C:S. (C.C.A)) Rülés.; He folloWéd this up’ by’ saying" ‘if 
these Rules applied there has been a clear violation of such 
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Rules and also Article 311 of the Constitution, inasmuch as the 


petitioner was not given a re 
ing his deferice. He was not allowed to call witnesses or to 


auci" examine or cross-examine witnesses to establish his, defenc?. 


D. N. Sinha, J. 


v. 
Dírector of 
Fishe11es, 
W. Bengal 


He has therefore argued that the order of. discharge really 
amounted to an order of dismissal in contravention of the law 


and should be set aside. . 


Coihing to the first point raised by learned Counsel, I do 
not agree that the petitioner at the relevant time was not em- 
ployed as an officer working on probation. The original order 
has been set out above. It appoints officers on prohation for a 


period of two years, and also says how they will be confirmed. , 


Two conditions are imposed for such confirmation. Firstly, 
the officer will have to satisfactorily complete the period of 
probation and secondly he must pass the departmental exami- 
nation during that period. There is no evidence to show that 
the petitioner did either. So far as the ‘departmental exami- 
nation is concerned, it is admitted that he did not pass it 
within two years. In fact he never passed it before his order 
of suspension. The petitioner therefore cannot have it both 
ways. On the one hand he urges that his passing the depart- 
mental examination was within time, and yet he says that upon 
the expiry of the two years he automatically stood confirmed. 
This is wholly inconsistent.- Secondly. there is nothing to 
show that his service was considered satisfactory, at any time. 
In fact, it is stated in the affidavit-in-opposition that there 
were continuous complaints against the petitioner whith. had 
to end in a departmental enquiry. I have also set out above, 
various notices and orders which clearlv described the peti- 
tioner as being on probation. Although he made long re- 
presentations, he has nowhere taken up the position that he 
was .no longer on probation ` and could not be addressed as 
such. It is plain therefore that the petitioner at the relevant 
time was an officer- on-probation. That being so, the next 
question is as to what Rules apply to the petitioner. Mr. 
_Dutt Majumdar- has drawn my attention to my own decision 
Hirendra Nath Roy. v. State of. West Bengal (1). The learned 
Counsel argues that his client is governed by the Bengal 


(1) [1955] 59 C.W.N. 450. | - 


asonable opportunity of establish-~ 
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Service Rules ds supplemented’ by ‘the .C.S. (C.C.A.) Rules. 
According to him the Bengal Subordinate Services (Descipline 
and Appeal) Rules, 1936 no longer exist. In any event, his 
chent is not governed’ by it. In the decision mentioned above, 
toe which’ reference has been made by both parties, I have set 
out the history- of the service rules applicable. to employees in 
West Benial I have traced the origin of the West Bengal 
Service Rules and pointed out that these rules were compre 
hensive and self coritained and apply to all Government ser- 
vants within the administrative control of the State of West 
Bengal. Although I have -Baid that these Rules, were compre- 
hensive ang- self-contained, it is not «to be taken that they deal 
with the-entire ambit of Rules applicable to Government ser- 
vants within the administrative: control-of the State of West 
Bengal Although they are comprehensive, they are not com- 
plete. - Thus. they^do. not appear, to deal. adequately with the 
subject of departmental enquiries- in, respect 4 of „punishments 
to be imposed or to ‘be meted out to such. employees. For 
this, we have to go elsewhere. So far as the employees in the 
subordinate services within the administrative control of the 
State of West Bengal are concerned, it seems * clear tó me that 
the Bengal Subordinate Services (Disc ipline and Appeal) Rules 
1936, apply.. These Rules were promulgated on or about the 
2nd, September, 1936, in exercise of the powers conferred "by 
Rules 44 and 54 of the C.S. (C. CA) Rules. This ls because 
the Government, of India Act, 193%, came into operation some’ 
time in 1937. Section 241 of the Government of India Act, 
1935, for the first time introduced a provision for the appoint- 
ment and Control of provincial sérvites by the Provinces. 
Hitherto, there was an unitary form of Government in India 
and everything was being controlled’ by the Secretary of State. 
ae relevant part of Section 241 à as follows: — — 


- 
- ee aos - - 


"241 - (1) Except as expressly - PEN diss Act; 
appointments. -to- the Civil Services,-of;- ard civil post’ under, 
the- Crown ‘in~India; shall; after the cómmentement df Part cas 
of this Act; be made— - afe Daep Doan tawge pepe 


— ^ 
~ 3 - -= 
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Li 
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- (b) in the case of services. of -a Provinct- and: posts in 
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connection with the affairs of a Province 2 the Governor or 
such person as he may direct, ' ‘ 


(2). Except as expressly provided by this Act, ,the coti- 
ditions of service of persons serving His Majesty in a Cil 
capacity in India shall, subject to the provisions of this section, 


 (b) in the case. of persons serving in connection with the 
affairs of a- Province, by Rules made by the Govesnor of the 


Province ‘or by some person or persons authorised by the e 


Governor to make rules for the purpose.” *. 


. The most important section however for our purpose is 
section 276 - which, runs as follows: 


3 “Until other, provision ig made under the appropriate 
provisions of this Part of this Act, any rules made under fhe 
Government of India Act relating to the civil services of or 
civil posts under. the Crown in India which were in force 
immediately before the commencement of Part III of this Act, 
shall, notwithstanding the reveal of that, Act. continue in force 


so far as consistent with this Act, and shall be deemed to be 


rules made under the appropriate. provisions of this Act " 


ze n ~ E : E 

. In my decision —€— €" ] have pointed out the 
genesis of the .C.S.(C.C.A.) Rules. which were made under 
section 96B of the Government.of India Act.’1019. The result 
was that rules made under the CS. (C.C A.) Rules would be 
valid rules, as provided by Section 256 of the Government of 
India Act. 1935, and. would ‘in fact be deented ‘to be made 
under thatc Act. Therefore rules‘ which were made for the 
purposé of controlling the provincial" services: would' be valid 
rules and must be deemed to be rules made under Seétion 241 
of the Government of India Act. 1945. -These Rules. nàmelv 
the Bengal Subordinate Services (Discipline and, Appeal) Rules, 
1936, are quite short and deal with*only discipline and aopeals. 
The rules,really: comprise ^ mostly -of. a- vdluminous’ schedule 

e e 
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setting out thé titles of services, the: authorities empowered to 


point, the authoritfes empowered to_ impose penalties and 
the appellate authorities. The schedule however is not com- 
plete. I have already pointed out that these subjects are not 
adequately dealt with in the West Bengal Service Rules and 
theréfore servé as a supplement to the, West Bengal Service 
Rules, so far as the subordinate services are concerned. ‘That 
the petitioner is in a subordinate service is not denied. 
-Therefore there does not seem to be any reason why these 
Rules are not applicable. ‘Mr. Dutt Majumdar’s effort in this 
behalf to qxclude the operation of these. Rules is: quite under- 
standable, and the reason is as follows. According to Rule 7, 
several penalties are mentioned, the last two being removal 
and dismissal. ‘Then there is an explanation to Rule 7. 
Explanation (a) says that the discharge of persons appointed 
on probation during the period of probation does not amount 
to removal or dismissial within the meaning of. these Rules. 
The position therefore is as follows:. The petitioner being a 
civil servant under the Government, Article 311 would prima 
facie apply to him, if it was a case of dismissal or removal. 
The present case would be certainly a case of dismissal or 
removal, had it not been in respect of an officer employed on 
probation. It is however one of the conditions of service that 
if he is discharged during the period of probation, then it will 
not amount to dismissal or 'removak In other words, the 
appointment is on ‘probation’ that is to say, on the condition 
that the petitioner should conduct himself satisfactorily to the 
employer. If he does not do $o, then during the period of 
probation, the Government could terminate his service. Such 
termination is not removal or dismissal; because it, is in accor- 
dance with. the terms of service and not by way of punish- 
ment. It -has now been authoritatively held that the termi- 
nation” of servic of'an employee in Government service which 
is in accordance with his contract and or conditions of service 
is not ‘dismissal or removal. Satis Chandra Anand v. Union 
of India" (1) ‘and’ Shyamlal v. State of Uttar. Pradesh (2). . 
On the other hand, if the C.S. (C.C.À.) “Rules ’ apply, then 
the petitioner , would’ þe, n a different position. The GS. 


(2 ia Sca HA 195 A.LR. (S.C) 350. . ^ ^ — 
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(C.C.A.) Rules have been considerably modified by amendments 
from time to time. Mr. Dutt Majumddr has drawn my atter- 
tion to the tenth list of correction published by Government 
as amertded by correction slip No. 52, dated the, #8th March, 
1948. Rule 4g has been amended and it has been provided 
that the termination of employment of a person appointed or 
probation during or at the end of the period of probation in 
accordance with the terms of appointment and the rules govern- 
ing the probationary service, does mot amount to removal or 
dismissal within the meaning of this Rule or of Rule 55. By 
correction slip No. 114, dated the 28th January, 1949, a new 


Rule, namely, Rule 55(B) has been introduced which is as , 


follows: 


-“ppB. Where it is proposed to terminate the em- 
ployment, of a probationer whether during or at the end 
of the period of probation, for any specific fault or on 
“account of his unsuitability for the service, the proba- 
tioner shall be apprised of the grounds of stich proposal 
and given an opportunity to show cause against it, before 
orders are passed by the authority competent to terminate 
the employment”. | S. o3 


It will thus appear that, if the petitioner is governed bv 
the C.S. (C.C.A) Rules, he should have had am opportunity 
to show cause against an order terminating his employment. 
It ís clear that hís employment is being terminated for a spe- 
cific fault as also for his unsuitability for the service. Mr. 
Dutta Majumdar has also referred me to an amendment in 
the C.S. (C.C.A) Rules of Rule 55 made by the Government 
ef West Bengal, by notification, dated the 27th July, 1949, 
published in the ‘Calcutta Gazette’ of 1949, Part I, page 1341. 
From this he appears to argue that Rule 55 applies to all 
Government servants. Obviously it does not. The C.S. 
(C.C.A.) Rules have not been abrogated wholly so far as ‘ser- 
vices in the State.is concerned, but are referred to in the 
West Bengal Service Rules. -Thus persons who are not in the 
subordinate services would be governed by those rules. I find 
however no reason „why. the -Subordinate $ervices (Discipline 
and Appeal) Rules,.1936. are not in force and whyedoes not 


VoL. 97] HIGH COURT _ | 


moval from service as oontemplated. by Article 311 of the 
Constitution: Therefore even assuming that the departmental 
¿Enquiry was not made properly, the petitioner has no legal 
‘remedy because by law it is not necessary to hold any enquiry 
er any enquiry in any particular manner. Mr. Dutt Majumdar 
has drawn my attention to the fact that in the notice, dated 
14th May, 1952, the petitioner was asked to show cause why he 
should not be punshed and discharged from service under 


. Rule 49(VI) of the. C.S.(C.C.A.) Rules. This is obviously a 


blunder on the part of. the officials concerned. The original 
charge-sheet clearly mentions that the proceedings had been 
initiated eunder rule 7 of the Bengal Subordinate Services 
(Discipline and Appeal) Rules 1936. The order of discharge, 
dated 28th March, 1953, also shows that the discharge was 
under rule 7 of the said rules. A mistake somehow crept in 
to the second show-cause notice. I do not think that this has 
made the order of discharge illegal. I might also mention 
that the rules aplicable to probationers have been placed on 
a clear footing now by the 'Services (Training and Examina- 
tion) Rules, West Bengal' which came into operation on the 
19th March, 1953. Under these rules, a probationer i is not to 
be treated as a permanent employee and is not entitled to 
insist on any formal departmental enquiry for his dischirge 
during the period of probation. If these rules apply, then 
also the petitioner is not entitled to any relief. 


Mr. Majumdar has also drawn my attention to the fact 
that even if Rule 55B applies. there is a significant difference 
in its wordings to Article 311 of the Constitution. In the 
constitution the words “reasonable opportunity” appear. In 
other Rules the words “adequate opportunity” have been 
used. An that Rule 55B, says is that the delinquent should 
be given "an opportunity" to show cause. He argues that in 
this case "an ‘opportunity” has been given. I think that this 
is an arguable proposition. The petitioner was served with 
show-cause notices. He filed long representations dealing with 
every aspect of the case. He never asked for an Opportunity 
for calling evidence. Under the circumstances, I do not see 
why, even if Rule 55B, applies, can it be said that the peti- 
tioner was wholly deprivéd of an opportunity to show cause. 
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Civil. The aüthorities proceeded of the documents. which were” fully 
1956 dealt with by-the petitioner in “his representations:. Taking. 
i the case: as a whole, I. am by. ‘no means^convinced that the 


"oun petitioner has no opportunity -to . establish. his innocenge.. In i 

v. any event, as L-hàve shown above, there- has been. no violation, 
Director of a NE . Ds pore eus ok a = 

P5sheries, of any-of his legal'rights. -#- ~ m TM 

W. Bengal : LE E Se LE ] : 

j. this application must be dismissed. The Rule will stand dis- 

this application must be dismissed ‘The Rule will stand dis- 

charged. Interim order, if any, is vacated. 'There - will 


however be no order for costs. 


D. N. Smha, 


if 
- a 


í E Rule discharged. 
: e: No order as to costs. 
R. M. 
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" MEWAJAN BIBI & ORS.* 


Bengal Tapancy- Act (Ben. Act VHI of 1885) —Section ra—Sale of a 

permanini tenure ‘unregistered deed Ef ect under Section 534 of 
the Transfer of Property Amendmtint Act (XX of 1929) Admissibility 
of the Sale deed—Nature of possession requisite under Section 534— 
d of Section a z 


Hadr Section 5 of the Transfer of Property Act, the requisite con- 
"tract in writing can be proved by an unregistered deed of sale. Paragraph 
4 Of the Section clearl hows that the ''contract of transfer’’ referred to 
in Paragraph 1 thetcol may be found from the defective ''instrument of 
transfer" and for purposes of the Section no distinction is to be made 
between “contract of transfer" and ''contract for transfer.” ' 


- 


Birendra Kishore Roy v Haruzzaman Peada & ors.(1)-dissented from. 


When a contract of sale (as in this- case) is co ee 1egistrable 
under Section, 12 of the Bengal Tenancy. Act, it would not come within 
Section 49 of the Indian Registration Act and would not become admissible 
in evidence under the proviso to that Section ; at the same time it would 
not be hit E that Section. 


Under ecol 12 Of the T “Tenancy Act, a sale,of a permanent 
- tenure (irrespective of value) can made only by a registered instrument. 
An unregistered deed, meore, cannot pass title or be regarded as a 
valid deed of transfer ; but. for purposes of Section 53A of the ;Transfer 
of Property Act,.mere non-r ae would not affect the admissibility 
of the sale ‘deed to PINE FAERIT "contact to transfer" or the 
-terms thereof. 


* 
~ fa -r D t J 


MER. Appeal Hon. Ap late Decree No 394 o. 1949 against the decree of 
Sri N. Chaudhuyi, Sub-Judge, Suri, Dist: Birbhum, dated 28th day of 
Feb., 49 in TAS No. 151 of 1947, reversing the decree of the Additional 
Munsif, Rampuihat, cated soth day of Sepi., 5 1947- 


.For purposes: of Section a of the Transfer of Pioperty .Act, however, 
the possession of the suit lands must be referable to the relevant contract 
of transfer. ' There must also be at the date of the suit’ a‘ lawful’ continu- 
contractual possession. 
contractual possession. 


(1) (1949) 49 C.W.N. 649. LU. qi uut cue 
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Civil Where, as in this case, the Plaintiffs .being purchasers of a permanent 

—- tenure under an unregistered deed of sale, brought a suit for permanent 

1855 injunction restraining the Defendants; who were subsequent purchasers of 


the same property under registered “deeds of sale, from interfering with | 
7 Manor Haque their- possession :. 


i Mevajan Bibi Held that the axi: of the “Plaintiffs although unregistered, was ade 
"o missible in evidence’ under Section 53A « o the "Transfer of Property Act to 
July, 21. prove the contract of sale,- hut-the possession of the Plaintiffs not being a 


lawful continuance of the contractual possession, but having turned out to 
be unauthorised or wrongful possession. Section 53A would be of no assist- 
ance to them, and their suit must fail. 


Held, tentatively:. & dispossessed -transferee is mot competent to 
bring a direct suit for recovery of possesston unde Section 53A of the 
Transfer of Property Act. 

a 

"Probódh Kumar Das & ors. v. Dantmara Tea Co. Ld. (1) : 

O SN. Banerjee & anr. v. The did Lime & Stone Co.- .I4.(2) 2 
referred to. - 


- 


. .. Suit for Permanent Injunction. restraining the De- 
fendants from interfering with- the Plaintiff's Ponema: 


. The material, ies will appear from the judgment. 
Lala Hemanta- Kumar for the Appellant. 
Bon Behari Mukherjee for the Respondents. _ 
The judgment of the court was as follows om 


P. N. Mookerjeo, J J. :— This second appeal arises out ob. 
E suit for specific performance, or, in the alternative, for what, 
jn substance, “appears "to “be : permanent: injunction,. res- 
training the defendants from interfering’ with the plaintiffs. 
possession. "The claim for specific performance was clearly 
barred by limitation. and it: Was not pressed by- the plaintiffs- 
alter its- dismissal ‘by the trial court on that ‘ground. The 
plaintiffs ‘alternative claim, however, was: decreed | by the 
learned Munsif under Section 53A of the Transfer of Pro 
perty Act and the defendants were held debarred and they 
were actually restrained from interfering with the plaintiffs 
possession of the suit properties and/or from exercising any - 
rights in respect thereof which might affect such possession. 
That decision, however, was eventually set aside by. the lower 
appellate c court,which réfused to Uae ey Section, 53^ to the aen 


P ie 


(1) 1930] L.R. 66 IA. . 23 
(à) Doa] 46 CW.N. 374 1 P.C). IE E 


. “OT. 971 z -P MIGA COURT x d N ( 


of this case and, the plaintiffs suit having. been ;dismissed, V 
x i -+ t. EST FER €! z ~ 
they hive now, come up, to this court in'Second Appeal: .: 
ME E XQ er Lu ns i "m : 
e E , 





"The learned "Munsif described the: suit. as rather of. an Mans 
unufual type. "Tt followed: as. a sequel “to-another. suit; and, Mewah . í 
indeed, the litigation between- the parties started sometime. in p, N. Mod) | 
1938 and had à long and' chequered career having once come | 
up fo this court in previous second appeal: (S.A. 1311. of-'1939). 

‘The present point of dispute was eventually left open by this 

court on that previous Occasion and the present plaintiffs who 
also filled the'same cdpiacity in the earlier suit (T.S. 38 of - 

» — 1988) are néw ‘seeking a final decision: on that point in their 

*favour. The plaintiff's -claim -is "being restricted by the. de- 

fandants-resporidents: ` po oe. quur 0008 . 1 : 


4 2.* 


- 


eu i 
AM ee se T 
- w * 4 Lo ` 


From thé admitted owners. of. the disputed properties, the 
plaintiffs purchased the: same. on 14th Magh 1341. BS. : “That 
purchase was made by ‘an unregistered Kabala (Ex. 1) ] for a 
sum of Rs. 49/- -This.yaluatjon, however, though less than 
‘the minimum:.of Rs: 100 ]-.for. compulsory registration of sale 
‘deeds undér:Section 17(1).'of the Indian: Registration Act, 
could not cure the. defect of-non-registration and. confer validity 
on the unregistered Kobala as the properties in question were 
permanent tenures under. the ‘Bengal Tenancy Act which could 
be transferred only by registered documents, "irrespective. of 
valuation, under Section 1s of the Bengal Tenancy Act. This 
has. been. expressly held to, be: so jin the previous-Second. Appeal 
(S:A. 1311 of 1939) and the- parties are bound by that decision. 
The. plaintiffs, therefore, cannot claim title to the suit proper- 
‘ties on the -strength of their unregistered Kobala (Ex 1) 
referred to’ above. .. "o CAEN S s oe 


The defendants are subsequent -. purchasers „of the suit 
properties fromthe same admitted owners but by three regfs- 
tered Kobalas: which are dated 14th. Chaitra,” 1342. B.S., 6th 
Bhadrà,: 1343 ~B.S., and“ goth "Chaitra, 1343 BS. On the 
strength of these purchases they (the. defendants) dispossessed 
` the. plaintiffs in‘ or- about-Baisakh 1 344' B.S.-whereupon the 
plaintiffs ‘filed -the earlier suit, T.S. No. 38-of .1938- In that 
suit, which. succeeded. in the two' courts below, tbe ‘plaintiffs 
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claim of title was eventually negatived by this court "which 
1958 found title in the defendant's favour subject to the plgintiff’s 
: rights, if any, available to them in law (including Section 53^ 






Civil 





S 


Manjural Haque of the Transfer of Property. Act) under the.contract, contained 
Mewajan’ Bibi in their unregistered Kobala. (Ex. 1). Such rights, if any, yere 
P N. Mooxérjee, J eft! open for consideration. in future proceedings. between the 
parties and, for. that consideration, this. instant. suit was 


brought 7 the pjaintifis in 1949. >., ae ge a 


For áppraisement of the | true I position some other 
facts are necessary. :{There~is no dispute that, on the strength 
of their Kobala (Ex. 1) of 1341. B.S, the plaintéffs obtained — , 
possession of the suit properties on or about. 14th Magh, 13416 
B.S. There is also no dispute now that they. were dispossessed 
from the said properties in or about Baisakh 1344 B.S. and that 
the „plaintiffs récovered -possession from tbe defendants on 
21. 8. 38. in- execution of the decree, made in their favour by the 
trial court. in the earlier suit- (T.S. 38/38), which was eventu- 
ally ; set aside or reversed by: this court in Second Appeal, and 
that they have ‘managed to continue in possession.in spite of 
such reversal. by filing the” present suit immediately after this 
court's decision in the: previous second appeal and by:obtain- 
ing therein an' appropriate temporary injunction which has 
Suy remained: inforce `. at all materal times up till this 
date. '' i pu X L ss 

" Before coming to the. ‘major issue bin -the parties, 
arising under’ Section 53A of the Transfer ‘of Property Act, 
"we shall'dispose of two minor points which: were found against 
the plaintiffs by the learned Munsif and were not repeated 
before the lower Appellate Court. The first relates to the 
plaintiff's claim of specific performance the other to their claim 
‘of title by adverse possession. : 

As to specific performance, the plaintiffs claim is clearly 
barred by limitation. They had ample. knowledge -and notice 
‘of the deferidants. Kobala& at or about «the time of their dis- 
"possession in Baisakh, 1344 BS. and, accordingly,, the, relevant 
refusal of their- Vendors, the admitted -original owners of the 
- disputed :properties, to: perform tlfe contract, contained- in the 
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plaintiffs Kobala (Ex. 1) of 1341 B.S., which is.the only con- 
tract on which they can rely, must be deemed to have taken 
place before Jaistha . 1844 B.S. corresponding to about .the 
mifjdle May 1937. The present suit was filed on 12th Sep- 
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Mae Haque 


tember, 1945, that is, long beyond three years from the above Mewajan Bibi 
date of fefusal. The plaintiff's claim for specific performance p, x. MooRe ee, J. 


was, therefore, clearly time-barred and it has been rightly dis- 

allowed. We need only add that nothing.to the contrary was 

argued or placed before us to justify a different conclusion. 
Clearly, also, the plaintiffs cannot claim acquisition of 


title by adverse possession. "Their. possession was admittedly 
disturbed ir? Baisakh 1344 B.S. and they have succeeded in 


*maintaining their possession practically since the institution of 


this suit by temporary injunction. In view of Section 15(1) 
of the Indian Limitation Act, and on the principle, under- 
lying the same, this effective injunction period cannot cer- 
tainly be taken into account in calculating the period of 
adverse possession and, if that is left out, the plaintiffs posses- 
sion. would be for very much less than twelve years. No 
question of acquisition of title by adverse possession can, there- 
fore, arise in the present case. 


We come now to the crucial point in the case, namely, 
the question under Section 53A of the Transfer of Property 
Act. We are inclined to hold, notwithstanding some observa- 
tions to the contrary. Birendra Kishore Roy -vs- Haruzzaman 
Peada & ors .(1) that the requisite contract in writing can be 
proved by the unregistered Kobala ordered of sale (Ex.1) 
obtained by the plaintiffs on 14th Magh 1341 B.S. Paragraph 
4 of the section (Section 53A) clearly shows that the “contract 
to transfer", referred to in paragraph 1, thereof, may be 
found from the defective “instrument of transfer’ and, for 
purposes of this section, no distinction is to be made between 
"contract of trarisfer” and “contract for transfer", as was done 
in the case cited. Nor do we think that the unregistered 
Kabala (Ex. 1) would be inadmissible in evidence to prove this 
or the requisite contract. It is true that the Kobala (Ex. 1), 
in erder to be a valid document of transfer, should have been 


(1) (1945 49 C.W.N. 649. ° E 
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Civi registered under Section rz-of the Bengal Terrancy Act.* It is 
1955 true, also, that the said document being compulsorily’ registrable, 
not under thé Indian Registration Act or the Transfer of Pro- 

Manju aque perty Act büt under another: enactment, namely, . the Begal 

_ Mewajan Bibi Tenancy Act, would not come within Section 49 of ‘the Regis- 
P. N. Mookerjee, J. tration Act aud would not thùs become admissible, inf evidence 
under tie proviso to that section. But at the-same time, it is 
clear also that, the said document ot being-within the. terms | 
of the: ‘said section (Section 4g of the-Registratiom Act), it would 
not be Hit either ‘by that section.: Its admissibility: or: other- 
: wise would, -therefore depend upon other provisions of Iaw. In 
this: connectiom,, reference ; may be made to Sohan Lal and 
others_-vs- „Mohan Lal and ors (i). Dewal Pisan Shah and’ ors. 
ivs- Dharma Rajaram Manggaruddi ` and another '(z), Rami 
Sahu -vs- Gowro Ratho. (3) and: Abdel. Abin -vs- Abdul Sattar 
ig epher can IO. doubt that the “Kobala Éx 1) is invalid 
as.a. document of title. "Being uirregístered, it cannot pass title 
or be: regarded, as a valid deed of transfer i in View of Section 12 
.of the Bengal Tenancy Act. and, to the extent that it purports 
to effect transfer and confer title, it must be held to be invalid 
and of no effect whatsoever. ` For purposes of ptoving; how- 
ever, the requisite contract’ in writing under. Section 53A of 
the ‘Transfer of Property Act or the terms thereof these appears 
‘to be no valid objection in law to its reception in evidence. 
The section -(Sectioh 53A ‘itself clearly contemplates proof of - 
these matters by the -defective "instrument of transfer" and 
we find riothíng.: in Section,.g1 .of. the Indian Evi- 
‘dence Act Which; would ‘exclude -such - proof. A “contract to 
transfer” is not: “per se. registerable under the Jaw and, -accord- 
‘ingly, mere- non-registration: would not affect the admissibility 
“OF the Kobala:(Ex. 31) to-prove the requisite, “contract:to. trans- 
.fer".or the terms thereof for purposes. of Section 58A .of the 
"Transfer of Property,Act. "Skinner's.Case (5) which was decided 
ori ‘the. terms <of old. Section 49 of. the Indian Registration Act 
does. not apply-as-the Kobala '(Ex . 1) does not, admittedly, 
poena that: section and, even ,apart. from the special 








1928) IL R.:.50.. All. 6 E.B., -5o prn FTN S ; 
: Best LL.R. vus Boni pei Verum d lea aud s a) a6 a 3504 PR 
3) (1920) IL R: 44 Mad. 55 d ANM 

: oss 1 A.I.R. Cal. - 130. 225 wore - us rey 
5) (1939) L.R 56 LA 363 (S.C); 033 CÝ N Tigo PC.' 
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proviso wie was eee to the ad Section 49 b the Civil 
Amending Act 21 of 1939 to supersede inter alia. the said 1955 
“decision, upon the enactment of Section: 53A_.of the Transfer d 
of Property, Act and which is not relevant—and, indeed, no 
resort’to it is necessary for our present purpose, thé Kobala Mewajan pu 
(Ex* 1) would be admissible to the above limited extent. Wep. Nw. Mookerjee, J. 
would therefore, hold -that there was, in the. present case, the 

requisite contract: in writing as required by econ 53A of the 


Transfer of EXODOREY net 1 Fe F 


+ 


Manus Haque 


e E! 


Therg-is ‘also no-dispute that ie punai obtained posses- 
sion of.the disputed properties in -pursuance of -the Kobala 
(Ex. 1) of ig41 B.S. and. their initial possession was certainly 
referable to that purported transfer or the contract, underlying 
the same and deducible from it. Even then, however, the 
plaintiffs cannot succeed in the present suit. Their possession 
was admittedly disturbed in 1344 B.S. when they were dis- 
possessed by the defendants from the present suit properties. 
they succeeded, -no doubt, in regaining possession. in execution 
of the decree of the trialcourt, passed in the earlier Title 
Suit No. 38 of 1938, but, that decree having been set aside 
in second appeal by this Court, they have been maintaining 
‘their possession on -the strength of restraint orders, obtained 
from ‘the court, whereby they have-successfully prevented the 
defendants-respondents- from- getting restitution in terms 
and on- the ‘basis of this court's decision on the earlier occa- 
sion. In these circumstances; we are unable to treat the 
plaintiff's present possession as strictly legal or at all relevant 
or sufficient for purposes-of Sec. 58À of the Transfer of Pro- 
perty Act. That possession is plainly that of trespassers as 
it is truly referable only to the previous decree of tbe trial 
court in the earlier Title Suit No. 38 of 1938, since set aside 
or snperseded,*and -it would-not be. quite proper to refer it 
back—and, indeed, it would be a violent inference to treat it 
as referable,—to the contract in the Kobala (Ext. 1) so as to 
suffice for ‘purposes of Section 53A.. The position would have 
been quite different if the plaintiff had succeeded in regain- 
ing possession.under any valid order or decree of court, res- 
toring their original possÉssion, say, for example, under Sec- 
tion g-of the Spetific Relief Act. In such event, the plaintiff's 
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possession would have been legitimately referable to the con- 
tract, evidenced by the Kobala (Ex. 1), and thé present sult 


would then have been quite legitimately'a suit for protecting 


possession under Section 53A of the Transfer of Property Act 
in the light of the decisions, reported in Pandi! Ram Chander 
v. Pandit Mahara} Kunwar & ors. (1) Mastiam v. Maoñn. and 
ors (2), Mi. ‘Fudous Jahan v. Dr: Md. Yunus and ors.” (3); 
Ewaz Ah v: Mt. Firdous Jahan & ors. (4), Kawa Ram € ors. 
v. Chaman Lal & ors. (5g), Mt. Shankari & ors. v. Milkha Singh 
and ors. (6). In the one case the plaintiffs possession. would 
have been order a lawful restoratiol of the initial or original 
contractual possession and tbus in law a lawful continuance 
of that rightful possession ; in the other, it: would be main- 
tenance or retention of présent unauthorised .possession 
under a superseded decree and thus wrongful- continuance of 
possession which law would not,—at any rate, should not, 
ordinarily permit to be tacked on to the rightful initial posses- 
sion so as- to form one complete whole for the purpose of 
supporting or sustaining a claim of right, be it passive or 
active, under a limited statutory equity, like the one, reocgnised 
and embodied: in Section 53A, of the Transfer of Property Act. 

In the events, however, which have happened in the pre- 
sent case, none ol the above decisions can assist the- plaintiffs. 
In the Allahabad Pandit. Ram Chander v. Pandit Maharaj 
Kanwa: c ors, (1), the transferee was clearly in ‘possession at 
the date of the suit under and in pursuance of, the relevant 
contract of transfer, and -similar appears to have been the 
position in the Rangoon case Masizam v. Ma Ohn & ors. (2) as 
conceived by the learned Judge who decided the same, the 
mortgagor's possession being in law the possession of the mort- 
eagec The Oudh Case Mt. Firdos Jahan v -Dr. M. L, Yunus 
and ors. (8), on appeal Ewaz Ah v. Mt: Firdous Jahan & ors. (4) 
does not lay down any contrary principle as the suit there 
(which was intituted under order 21, rulc 103 C.P.C.) was 
rightly treated as .a continuation of the order 21, rule 100 
C.P.C. Proceedings, thus relating back to the date of institu- 


E 1939] A.I.R. All. 611 
3) [1934] A.I.R. Rane. 284. > MS E" $ 
5 1940| A.I.R. Oudh. 1.-. ' 
4 on A.I.R. Oudh. 213. : gu T 
(5) l1934| AIR. Lah. 75:: s : 
6) [1941] A.LR. Lah. 407 F.B. i 
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. tion d A “said ue on, sich date admittedly the. Cıvıl 
plæintifi was clearly , in possession on the strength of the rele- Civil 
-.e vant contract under Section 53A of the Transfer of Property ~~ 
"Act. Im,.the Lahore- cases Kaura Ram & ors. v. Chaman Tapa E 
and wnr. (1) and Mt. Shankri oy Ors. v. Milkha Singh (2) also, Mewagan Bibi 
" the transferees were in possession. under the respective invalid p w Mookerjee, J. 
` deeds of transfer at the dates of the. respective suits. 
, It, is thus Cdlear-that all these decisions clearly recognised 
that, for the trasferee to succeed under Section 58A of the 
Transfer- of Property Act, possession on his part, referable to 
the relevant contract of transfer, was necessary al the date of 
the relev@nt suit or ' proceeding. This i is wanting in the present 
Case, as found above by us, and, accordingly,- the’ plaintiffs’ 
present suit cannot succeed. - .Even if this suit be taken as a 
continuation of the , previous suit (IS. No. ‘38 of 1938) the 
same defect would remain—it would even be more pronounced 
—as the . plaintiffs were, MEE not in possession at all 
on that date. - 
W is only necessary. to add one- word of ‘caution with 
regard to the ‘observations of Allsep—J. In Municipal Board, 
Etah v. L. Mordhing (3). Those observations were clearly 
obiter, as there the-learned judge was merely concerned and 
actually dealing with a transferor’s ‘claim to assert active rights 
under Section 53A,.and, wide though they are, the said obser- 
vations should not be read as permitting a direct suit for 
recovery of epossession by the transferee under Section 58A. of 
the -Transfer -of Property Act. Otherwise, the learned Judge’s 
observations would clearly conflict with the interpretation, put 
upon the section (Sec. 53A), and the limited scope, assigned to 
it, by the several Privy Council decisions, reported inter aha 
in Probodh Kumar Das & ors. vs. Dantmara Tea Co. Ltd. (4) 
(4) and S. N. Banerjee and another —vs.— The Kuchwar Lime 
and Stone Co, Ltd. (5). and they would practically mean con- 
version of the "passive equity" [vide Probodh Kumar Das.v. 
Dantmara Tea Go. Ltd. (6)] stressed by the Privy ‘Council, into 
. an "active equity" and it would Hic be difficult to recnocile : 


aque 
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Civil them with the — Committee's aft-quoted expression of 
36: "opinion that the section (Sec. 53A) is a- “partial- importation 
m into India of- the English: equitable doctrine of part perférm- 


D oe ance see Pir Bakhsh -—vs— Mahomed  Tahar-(1) Ass 

- Mewajan Bibi at present, ‘advised, we aré not prepared’ to take the-'extreme. 

PLN. Mookerjee; j.view of the section, which may-be founded on ‘Allsop—fs 
obiter dictum;: “particularly ‘when’ it does not seem necessary to: 

. do so to effectuate the purpose of the section in the light of _. 

the above.Privy Council decisions. The dispossessed transferee 

is certainly entitled to recover’ possession” "under Section 9 of 

the Specific Relief Act provided the acts.‘with vigilance and. 

due diligence. and we do not find any “sufficient reason or 

justification for extending tlie scope of the' section: By- unduly 

^ stretching the language of their Lordships of the Privy Council, 

: and even an equitable construction, having that -effect, would 

“not be justified in view of what we have sae above, as edu 

a .. aids the vigilant. ` See : : 

|^. * — ^. * Lastly Wwe- have "to: réfer is “the decision of this 

court, reported in Ram Pratap Kayan v. The National Petro- 

letim “Co. Ltd. (i) which was cited on` behalf oP the 

appellants as an instance of "active equity" under Section 53A 

of the Transfer of Property Act, assisting a plaintiff im a suit 

for ejéctment. We' do not, However, deem it necessary to- 
examine the full implications of the said decision on the pre- 
sent ‘occasion, as it was not the case of a ‘transferee, suing as 
plaintiff, but^was the case of a transferor plaintiff, where differ- 

ent considerations may well arise under" Section *'5gA. We’ 
.. would; thérefore, for the present, leave aside the said decision 
| aid -reserve ‘it for fee consideration on an appropriate future 


~ - 
= - 
ae 





- -= 


- Occasion. I SOME 
As a result of ‘our’ foregoing discussion "we are bound to 
hold that the appellant's’ suit’ was rightly dismissed by the 
lower appellate court.” We, accordingly, affirm its decision and 

. dismiss this appeal: "We would, however, direct fhe parties to 


bear their Own costs: oer 
5 EN B. K, Guha, d i 


I agree. 
m m . Appeal dismissed : 
R.N.C ' l 
SEE 61 LA. ; 3885 ALR. P.C 235.. v i 
1949] 54 C.W.N. 58. wra r e 
; . MS aee d 
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ME ORIGINAL CIVIL. 
: |. Before Mr. Justice P. B. Mukharji. 
UNITED PRINTING & BINDING WORKS LTD. Civil. 
- June, 5 


-- KISHORI LAL SARAOGI.* . 


- 


The Arbitration Act (X of 1940) —First Schedule, Clause 2—Appointment of 
umpire -by arbitrators—Provigons, whether. directory or mandatoiy— 
Sections 8(1)(C) and 8(2)+-Watve?. : P "d 


e. 

Clause 2 of the First Schedule of the Aibitration Act provides for the 
* appointment of an umpire by an even number of arbitrators’. Failure to 
appoint an umpire- under the said clause does not render invalid 
either the arbitration or the award. It-1s at best a breach of a regulatory 
provision: The word -‘shall’ as used in the said clause i& directory and 
not mandatory. Breach of the condition can be waived by conduct of the 

parties . i 


Jawala Prasad v. Amar Nath (1) dissented fiom. $0007 
Tikaram: Khupchand-v Hansa} Hazarimal & anv.(2) relied on. . 
D. : " 

Section 8(1)(C) of-the Act expressly provides for the case where the 
pias are required to appoint an arbitrator and do not appoint him. 
uch-a provision in the Act would have been unnecessary if the provisions 
contained in clause 2 of the First Schedule were intended to be" mandatory. 


Where (as in this case) the arbitrators have agreed and there was no 
occasion for an umpire to be appointed, it would be too technical to 
set aside the award on the ground that no umpire was appointed 


The Bombay Company Ltd. v. The National Jute Mills. Co.(8) referred to. 


` Clause (2) of the First Schedule enjoins the arbitrators to appoint an 
umpire not later than one month from the latest date of their respective 
appointments, Where (as in this case) on the expiry -of the period so 

e prescribed, the parties appear at- different sittings before the arbitrators . 
without any protest, their conduct waives the defect of non-appointment 


of an umpire. 


Section 8(1)(C) read with Section 8(2) lay down-the procedure to be 
followed by the parties where no umpire is appointed by the arbitrators. 
If a party (like the*applicant in tht present case) fails- to follow the 
said procedure and quietly appears before the arbitrators, he is estopped. 
by his conduct from challenging the award afterwards on the ground 
that no umpire had been appointed. . i ; 


+ Re: Awad Case No. 67 of 1956. 


m 
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Sambhu Nath v. Hart Shankar Lal (1) relied. on. 
Application to set aside an award, ° 


The material facts will appear from the judgment. 
D. C. Sethia and A: K. Basu for the Applieant. ` , 
S. Tibriwalla for the Respondent. l : 


The judgment of the Court was as follows. 


P. B. Mukhar[i, J. : This is an application by United 
Printing & Binding Works Ltd. a private limited company, 
to set aside an Award made by two Arbitrators Bimal Chatterjee 
and Kishanlal Mohta being respectively the nominees of the. 
petitioner and the respondent Kisbori Lal Saraogi. By Clause. 
15 of an Agreement dated the goth March,.1954 the petitioner 
and the respondent agreed to the following arbitration clause: 


“All disputes and difference arising out, of matters 
relating to the Agreement shall be decided by arbitration 
under the Indian Arbitration Act by reference to a single 
Arbitrator if the parties to these presents so agree upon 
and in default two arbitrators are to be nominated by 
either of the parties and to be appointed." l 


The applicant's Arbıtrator Bimal Chatterjee was appointed 
on the 17th October, 1955 and the respondent's Arbitrator 
Kishanlal Mohta was. appointed on the 21st «October, 1955. 
Various statements and counter-statements were filed before the 


Arbitrators by the parties. The Arbitrators agreed on their | 


.award and published their joint award on or about E. 17th 


or igth March, 1956. 


On behalf of the applicant the first objection taken to the 
award is that the Arbitrators went beyond tbe matters which 
were réferred: to them for decision. That objection is taken in 
paragraph 2 of the petition. Paragraph 2 of the petition refers 
to a letter of the 17th October, 1955 and makes the allegation 
that the parties did not make any reference to the Arbitrators 
to terminate the agreemerit between the parties and come to 
any final accounting. A referencg to the lefter of the 17th 


(1) [954] A.I.R. All. 673 
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Geete 1955 written bs the applicant t to the respondent shows Civil 
that “all” dispates between them were referred to arbitration 1956. 
t ter. the 1 th 
in, terms of the agreement. In fact, in the letter . of ‘| United Printing & 


October, 1955.the applicant. writes: — si ; . Binding Werke Ld. 
° ' Kishori Lal 
a 


(P B. Mukharyi, J 


“We cannot allow our intet T8 be jeopardised in 
this manner any further and we have decided all disputes 
between us should be referred to arbitration iii terms o 
the said agreement. We have accordingly appointed Sri 
Bimal, DE of 9/3A, Arpuli Lane, Calcutta a as arbitra- 
tor" etc... | e LE - 

In fact, thé' last pip of that letter: also ends with this 
statement:— ' 


T e- 


“We reserve our right to pit our other disputes and 
differences before the arbitrator.or arbitrators.” 


Having aia all that, it is now conterided .by the applicant 
that the award goes beyond the matters referred to the Arbi- 
trators althoug "all disputes" between the parties were referred 
to Arbitrators according to the-applicant himself. Obviouslv 
the disputes. related to the agreement between the parties and 
the financial control mentioned -there and the disputes certainly 
cover the ces regarding accounts. 


- - 


.. The gist e eof the award of the “Arbitrators i is (a) that the 
applicant. was to pay to Saraogi a sum of R.:66,800/- in full 
payment of the claim of the said Saraog:' against. the Cempany 
with interest thereon. at the rate of 6 per cent. _ per annum 
from the date. of the. award until payment, (b) the specified 
asscts of the Company were charged f for payment of the. said 
amount. | T 

Looking at die award it is clear to me that ` it did not 
travel at all beyond the matters referred to the Arbitrators. In 
fact, I find that the statements and counter-statements filed 
before the Arbitrators cover the exact:point on- which the 
awdrd .was:made: In the statement of Kishori La] Saraogi 
dated the 27th" January, 1956 before the Arbitrators in para- 
graph aar the aaen actually asked- for an award foi 


~ 
- - 
- - ia) 
-- 
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Cv Rs. 66,200/- with interest and profits In fact, this is what was 
1956 asked in the Respondent's statement: -~ e 
ay 
r : s r e 
United Printing & “Award should be made directing the Company. to 
Binding Works Ld. ; f 
v. make payment of the dues of the financier. amounung to 
Bu Im Rs. 67,200/- plus interest and profits in terms of the 
Saraogi ae : ° 
agreement. 


P. B. Mukharji, J. 
That being so, it is clear to my mind that the award 1s not 
beyond the terms of the reference. In fact, I hold it is very 
much within the terms of referehce constituted both by the 
letters appointing the Arbitrators as well as by thg statements 
and counter-statements filed before them. 


The second objection urged against the award is that the 
Arbitrators did noi appoint an Umpire nor did: they allow the 
applicant to nominate an Umpire in spite of repeated requests. 
This is put forward as a ground of misconduct. I have already 
quoted the arbitration agreement between the parties.in this 
case. It does not expressly refer to the appointment of an 
Umpire. The argument is that under Clause 2 of the First 
Schedule of the Arbitration Act,‘1940 it is provided: — 


"If the reference is to an even number of arbitrators, 
the arbitrators shall appoint an umpire not later than one 


month from the latest date of their respective appoint-. , 


e. SN 


ments." 


It is, therefore, urged on the basis of this provision that the 
entire arbitration proceeding before the Arbitrators without 
the appointment of an umpire is illegal and invalid and the 
whole award is bad. I have no hesitation in rejecting this 
argument as unsound. There are many reasons for rejecting 
this-argument. I shall state them briefly. — e 


The first reason is that failure to appoint an Umpire under 
Clause 2 of the ist Schedule of the Arbitration Act docs not 
in my judgment render invalid either the arbitration or* the 
award. It is at best a breach of a regulatory provision. My 
opinion is that the word “shall” in the above Clause 2 of the 
First Schedule of the Arbitration Act does not make „the provi- 
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sion mandatory in the sense that its breach | will vitiate the 
entire arbitration proceeding and make the award illegal. It 
is* directory and not mandatory. All that it does is td make 
a directoty provision whose breach does not necessarily vitiate 
the’ arbitration proceeding and whose breach certainly can be 
waived by the conduct of the parties. 


The applicant relied on a “decision of the Lucknow Bench 
of the Allahabad High Court in the case of Jawala Prasad v. 
Amar Nath,(1). It was a decision of a Division Bench consist- 
ing of Sapru and ,Chandiremani, JJ., and the judgment was 
. delivered by Sapru, J. I regret my inability. to subscribe to 
that decision in so far as it holds that the provisions of Clause 
2 of the Schedule I of the Arbitration Act are of a mandatory 
character and therefore the absence of appointment of an 
umpire in such an event makes the award invalid. With res- 
pect I consider the sounder view is the one exprssed by the 
Nagpun Division Bench of Hidayatullah and Kaushalendra 
Rao, JJ. in the case of Tikaram Khupchand -v- Hansraj Hazan- 
mal & anr..(2). The Nagpur decision, although a later one, 
did not notice the Lucknow Bench decision of the Allahabad 
High Court. My reason for preferring the Nagpur, decision 
to the Lucknow Bench decision is first because the former 
noticed the difference between mandatory, and directory con- 
struction of the word "shall" which the latter did not and 
secondly because the Nagpur decision is based on well-known 
and persuasive precedents while the yLucknow Bench is not 
supported by authorities. 


I shall however add one more reason of my own to those 
stated in the Nagpur decision in support of the view that 
appointment of Umpire in Clause 2 of the , first. schedule of 
Arbitration Act *1940 is directory and not mandatory. At is 
this, S. 8(1)(C) of the Arbitration Act, 1940 expressly provides 
. for the case where the parties are required to appoint an 
umpire and do not do so and such a provision would have 
been unnecessary if failure to appoint an umpire under clause 
„£ of the 1st Schedule of the Act idc and incurably 


1) [1951] A.I.R. All. 474. 
ta EK AIR. Nag. 241, 
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Civil 


1956 


nited Printing & 
Bulls Works Ld. 


v. 
Kishori Lal 
Saraogi 


P. B. Mukharjt, J. 
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Civil. taints. i Vitiates: ‘the arbitration’ proceedings oie ee result 
am - - LEN ia 2 Pisa A UT íi nit R 
ae in AY ard. ; AR d 

Meu 1956. os 1g Lis al E ut jl x eras zs "efl E fi ; ry, D ( 


mime uS Rie 


TS 77 ] as 
United Printing r "An ‘older deciion: of this’ High Gouitiby Chitty" ; not.on 
Bining. ae “Arbitration Act, 1940 but’ ön the ‘oldi-arbitration.’ ]aw^ du: The 


 Kisliori ‘Lal Bombay Company Ltd. v- The National ‘Jute:Mulls Co. ‘td.(1)- 


` D deis `- may be usefully potee p E the underlying legal 
P. B. MEM principle: = TP E E M aul 
h 


e 2 vata ap N Lr EC 4 E, pt. atts C 
Dx "The ‘Court’ will, I ‘take 'it,*be:adverse to .setting aude 
Or pronouncing" as illégal; tie: proceedings: of à. ‘Tribunal 


"'selécted by the’ parties’ ‘themselves. It certainly ishould. nct 


'do'so on technical grounds.’ Here it is’ çoniceded . that..the * 


""'arbitrators have: agréed ^upon their * award: There: has 
therefore been no necessity “for * “the intervention:^of-.an 
m - Umpire. “Jf‘one-had“been nominated; the parties: wpuld 


pu been: made: by either-side tb obtain: the Umpiré's opinión, 
~ or to question. the ‘correctness of: the arbitrators’ ;dward:" 
" Here also in this case ‘the Arbitrators have agreed and 
there ‘was no occasion - :for any"Umpireé&; It-wilb be more than 
-insensible technicality: in” such : a ‘case: as - this 'to hold-£hat. the 
“award i$-bad' because: no Umpire was- appointed "who. if ap- 
pointed. would have had.no: tüneti uS the" Arbitiators: agreed 
‘in. this case. -` hoo d IM BOR OS 2» SELL 


p a r . ' 
E TES E $ veta Wegen rit Sie: yf yer ee Aer 


e r 


E EA this me alsó ‘fails “Ori "the' ‘ground ‘of waiver. 
Now Clause 2 of the First Schedulé' of the’ Arbitration ` ‘Act 
makes it a duty of the Arbitrators to appo an Umpire not 
"later than one month from the latest’ daté" of their respective 
appointments. . Now ‘the latest date of appointment in this ‘tase 
“was 21st October, 1955. One ‘month expired on the ` aut. Nov- 
“ember, 1955. But thereafter’ "ón' ‘tHe’ 8th ‘December,’ EAN on 
"the 17th January’ 1956, andr" thé’ 15th “February,” "1956 the 
"applicant and thé respondent’ appeared at different’ Sittings ‘be- 
fore the Arbitrators without’ any protest: ‘That “coiitluct’ 3 waives 
"the défect of ' non: "appointinent of an “Umpire.” “The! “applicant 


also’ had his rémedy in' his ‘hands. ‘He! sheild have ‘applied. 


under Section 8(1)(c) of the Arbitration Act id the appoint- 


«v 

at 7 d NONE 
- ` ^ 
=.= e o: P 
* 


(1) (1913) LL.R. 39 Calc. 669. WC 2 


be in the same: : position. "No further reference could have- 


vorroj] (ta 7o E oramg WGR GOURT ~ nur 


‘merft: of an r Umpire and not quietly, appeared before the Arbi- 
trators who had ‘not.appointed the Umpire ; and then when 


27 3 
Civil. 
1956. 


make a 
the Award goes against him he cannot be allowed to On Pinne E 
‘Point that the award is made because no' Umpire was appointed. Binding Works: Ld. 


Section 8(1)(c) of the Arbitration Act, 1940 is one of the express 
"tas Ses provided" by the Statute. “where ‘the parties or. the arbi- 


"n Te qnan 
tratars "ae ‘required! to ` ‘appoint an Umpire and do'not ap, p, 


point Him ahy” ‘patty ‘inlay $eive' thé other parties''or the arbi-- 
"trators, as the dse’ may: be, with‘a: written notice to concur in 
d appointment or appointments: ox "in “supplying ‘the vacan- 
cy. ult g also provides in Section 8(2) that if such appoint- 
iment Js. not “made” within fifteèri ` dàys "after, servicé * of notice, 
the. Court „may, upon the’ application of” the” party. who gave 
the "notice : and a after. giving ' the other" partiés an ‘opportunity 
of being heard, appoint an umpire.” "Thérefore, the applicant, 
in my ópihion, has missed his chancé twice, ‘and I do not 
‘think he can now. avail hitoselt of ` this; iiregulárity ' or defect 
of the non- appointment of an "Umpire as d | ground for setting 
‘aside the Award. Failure of the Arbitrators to appoint’ an 
Umpire. under clause 3 of the ist ' Schedule of ‘the Arbitration 
Act being a ‘breach ‘curable: by the ptocedure prescribed by Sec. 
8 of the Act ifself, a party. who fails to follow tht procedure 
permitted py ‘the Statute: to, ‘réniedy ‘the, breach and ‘stands, by 
till the "award" ds made cannot put. Tofward, non- appointment 
of, an fapire.' as: a ground. for” setting ‘aside’ the Award. | 
duce Qu nu. i 

OUI A yii vei decision ‘BE the Lucknow Bencli of the 
Allahabad, ‘High’ ‘Court ‘on Which reliance was. placed ‘by the 
applicant stdtes thàt this is à condition, which. could be waived. 
Ih à Täter "decision ‘of ` the" Allahabad High Court in the case 
Sdmbhu’ Nath, - v- Hari, ‘Shankar, Lal & ors. (1), a Division 
Bench’ consisting’ of Malik, CJ. and Sapru, iG came to the 
conclusion that "where the ‘arbitrators fail to appoint an 
Umpire and the parties do not follow, the procedure prescribed 
by’ Sie): and S.8(8) | but ` dppeat. before the arbitrators and 
produce. dll 'théir "évidence, they must" be deemed to. have 
waived the’ irtegularity and aré , estopped.” j "That decision, 
clearly says "that the failüre to ‘appoint “the ‘Umpire i is only an 


“irregularity”. In ‘80 far, a8 it ‘does SO, , it whittles ‘down the 
SA VSISEt o5 oat suis “Sy SiS : DU e ca 


E t (70 ta e A — 


S^ [1954T 'A.ER.S ATI 6j X i Ec E iod fx 


Kishori Lal 
Saraogi 


Mukha ji, J. 
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Civil ‘duthority Of the previous -Lucknow Bench decision, whith it 
1956. considered ud not expressly disavowed. . . 
‘United’ ‘Printing | g ection. - = O Memops .. 
Bin ding Works Ld. T ERRORS vente this objectio l 
‘Kishor, Lal The next ‘objection is that the award, y was out of time.e Íi 

Saraogi 


anything; it was out of time by a day... But as an appliqation 
P.B Mùkharji, J.was made to extend the time. and’ that application has been 
granted by this. Court, no further objection can exist on this 
Boone I, therefore, overrule this objection as to time. 


, The i next. objection is that thé üpplicint Was not allowed 
inspection : of the books of account and that. the Arbitrators did 
not take . into consideration the alleged falsé. entries made by 
the respondent or that the Atbitraiors did Bot. allow the åp- 
plicant to place. its case properly. Now these aré questions of 
fact, The different statements and countér-statements of the 
parties went. into elaborate questions of account. It is, tliere- 
fore, impossible for this Court Lo say that the Axbitrátors did 
not Sidi proper hearing . to the applicant. Jin fact, the 
taken away by the Ceritral Governmiént, Détective Départ 
mënt, à and as. the Arbitrators could not’ have them, they . really 
had no sufficient “evidence: Lo maké „thé award. "Fhat objec: 
tion is taken’ in paragraph slg) of the petition, But the fact 
there ‘is ihat if that was so, the applicant could have ‘applied 
for a subpoena. for the production of those documents , -from 
the police. under Section -43 of the Arbitration Act.- But the 
applicant < ‘took xo such Steps to get such evidence before the 
Arbitrators. lods therefore, not open to” him to complain 
that such books as were seized by the police were the only 
evidence that could | be produced before the Arbitrators. I, 
therefore, overrule these “objections. 


~ 


- - 


- 


Ley E Tg 


The last objection, is that no. meeting ` was held on the 
16th March, 1956. "The respondent's case on; this. point is 
that the Axbitrators fixed a meeting. for the 14th March; , 1956 
by their letter. of the 8th March, 1956, but the said. _meeting 
on the 14th March, 1956 could not. be. held on account ot. the 
inability of ‘the applicant’s own Arbitrator Bimal Chatierjee 


to attend and the respondent’s further case is. that the next 


i v0.97] l eo f42, HIGH COURT, 2046 Co ?75 


meeting: was fixed for the 16th’ March :in ‘the. house: of Bimal „Civil 
Chatterjée ‘anid. the, parties. were -orally,: intimated ::accordingly 3956 


and both the respondent. and the Managing. Director. of: the ü titted Pin T 
petitioner were present at the meeting of the 16th March, Binding Works Ld. 
. 1956 ad the Arbitrators duly heard both parties. Now the gic y 
-aBplictnt disputes, jt and ‘says, that there was no meeting on "Saraogi 
theə16th March, 1956. For that purpose he relies on a letters p: Mukharji, J. 
which is written by the applicant on the 17th March, 1956 

to the Arbitrators. Now that letter of he 17th March, 1956 

was not sent by a Peon Book or under any registered cover 

with acknowledgment due. I-find that letter is not on the 

minutes adhd pApais filed by the Arbitrators. Therefore, there 

is no evidence before me to show that that letter was actually 

received by the Arbitrators. Besides that I find that there is 

something more damaging to the applicant's case on this point. 

In fact, I find there are minutes of the meeting of the 16th 

March, 1956 which record the presence of S. C. Bhowmick, 

Managing Director of the applicant. The minute says that the 

meeting was held. at the residence of Bimal Chatterjee, the 

Arbitrator who wás the nominee of the applicant. These 

minutes are signed by the two Arbitrators. That being so, the 

prima facie evidence is entirely against the applicant's case that - 

there was no meeting on the 16th -March, 1956. . It is also sup- 

ported by the fact that although the papers were filed and the 

applicant had .opportunity to inspect the records before he 

made this objection, not a word is said in his petition that the 

minute signed by his own nominee Arbitrator Bimal Chatterjee 

recordng his own presence at the meeting of the 16th March, 

1956 is false and that his Arbitrator Chatterjee had signed a 

false statement by signing those minutes. If it was a fact, I 

have no doubt in my mind that the applicant would have 

made that his very first ground of challenging the award. Not 

a word, however, appears in the petition on that point that 

Bimal Chatterjee's signature to the minutes of the 16th March, 

1956. records a false statement by recording the presence of 

the applicant himself. m 


‘The -general allegation is made on the basis.of these facts 
that the Arbitrators were biassed. ^I find no bias at all. There . 
are, in fact, no* other -partigulars of alleged bias except those 


which I -have discugsed above. - - - ge 
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Civil — ''  ^Alb the objections, therefore, fail. I dismiss this appli- 


—— 


“F666 cation” with’ Costs: Judgment upon Award will follow with 


United "Printing k interest and costs. ? e "i 
Binding Works Ld. ,.. : : i è 
ME Ay fs 1 is cage 
“See " A: C. Bose, ‘Solicitor for the Applicant. - 
ae 26 ° 
I 5^ *Mr. B. M. Bajbaria, Solicitor for the Respondent. `- ` 
P. B. Mkukharji, J. as me segs uet pen S g Ad ao a 
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| ieri -o Application dismissed. 
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` Before Mr. Justice G: K. Mitters ? 1 > 


"* THE CORPORATION OF CALCUTTA ™ .« 
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PULIN CHANDRA DAW & ORS* — 


Suit- by the -Corporation of Calcutta to recover annual sums from :owners 


not 


of premises for exemption *of a portion from acquisition—The Calcutta 
Municipal Act (Ben.. Act III -of 1899) Sec. 357 (1) (3) (3)—Repeal ' of 
the- A9 -by Bengal Act" III. of 1923-—Section 3:(1) (3)—Effect — T he 
Amendment, Act of 1926 (Ben. Act V of 1926)—Sectian, 5 74— Bengal 
General Clauses Act (Ben. Act r of 1889)—Section 8—Efjfect. > ` 
Sub-section (3) of: Section 3 of the Calcutta Municipal Act 193$..docs 
indicate any intention on the part of the Legislature to, do away with 


the vested rights acquiréd under the Act of-1899. The ‘said’ sub-section 
"merely shows that ctrtain things enumerated therein which had- been! donc 


the 


new Act. - . - -. 
- + F 3 


under the Act of 1899- were to be considered as having been done under 


- 


- 


Pu NE NL ua ge ake eae xg A LE jte 
Phe right of the Corporation under Section 357 of the Act of 1899 to 


recover the annual sums or the lump sum fee. in case'the ‘party’ elected 
to pay the.lump sum fee in preference to -the annual-.sums,. accrued as 
soon as the party made his choice or elected to pay in either_of the said 


two 


enforcement^only was deferred. © 1 7^ pe 


1899 provides that as soon as the owner o 


ways. The right had accrued as soon as the'election was made’ ‘Its 
«ow os ` 


1 t Li 


wt beh £01 7. 


‘ x p 


` - . fa 2omESS dlc DN UU pb ope , 
So also, the proviso to sub-section @) of tion 357 ‘of the Act of 
the land declares his tntention 


to retain it'by paying. to the Corporation an annual sum.to be fixed by 
the General Committee in that behalf or a lump sum to be fixed by the 
General Committee, -he ‘acquires’ a right to hold the land, subject to: the 
payment of the said fees, and it would not be open to the Corporation of 
. Calcuttà after, the repeal of the Act of 1899 to contend that the owner 


had 
the 


acquired is postponed. - 


the 


lost his right to retain the land. As ‘soon as thé ‘election is made 
right comes ‘into existence: only the, payment,in terms-of the right 
i phu doncc 


z 
- * 
yta f.i 5 


Section.8 of the Bengal: General Clauses Act of 1899. is practically} in 
same terms as Section 38 of the English Interpretatiqn Act of 1889 and 


“thérefore English- judgment, based on ‘thé "Act of 1899'would ‘be’ clearly 
applicable to the present question under Section 8 of .the, Bengal. Gencral 


Clauses Act. : 
© Hamilton Bell -v- White(1) referréd ‘to. ' ee a 
_ Suit by-the Corporation of Calcutta. to: recover annual.sums 
from the deféndants. ^ E WP ruv Auk 
- * - The material facts will appear from the judgment. 
.'. B. Das-for:the Plaintif: . ©’ 5: 2 205 s 7. 
: ko. n5 go A poe T m l ' atira SÉ 
* Original Side Suit No. 815 of 1952. JEN ni i-o 
(1) "V1922) 2 K.B, 422. "M Tm $E 
3 
& — EE e 
- * 
° e 
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the 
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Civil . Gomi Mitra for the defendants: ^. ` ° 








1956. The judgment of the court was as. ia — c aE 
ECC mun É C. K. Mitter, J.:——In this suit the plaintiff. seeks to recovgt 
Pulin Chandra from the defendants a sum of Rs. 21,333/: as annual sums due - 
‘Daw in respect of premises. No. 12, NNayaratna Lane, Calcutta. 
“January, I2 : E E 


In the year 1930 thé plaintiff decided to acquire premises 
No. 12, Nayaratna Lane, containing an area of over 2 Bighas, 
out of which a portion’ was_requiréd for roadway. On the 
application of the then owners - of: the said . premises to retain 
the portion of the premises not requiréd for the roadway the 
~ General Committee of -.the ‘Corporation fixed. under Section 
357(2) | of the Calcutta Municipal Act of 1899 an annual fee 
of Rs: : i825 [-;or im lieu thereof a lump sum fee of Rs. 45/724/- 
for ‘exemption of the said portion of the premises from’ acqui- 
sition., This was on tlie 19th March, 1920. Subsequently the 
said annual, fee was reduced to Rs. 1641/- and the Jump sum. 
fee to Rs: 41,025/-. Tht owners of the premises. in .persuance 
of the.said. arrangement regularly paid the, said annual sum, till 
3 the year ending 23rd March, 1938 but failed and -neglected to 
make any payment thereafter. Hence this suit. 


" a 


The, defence uen d ds. ; that the lump. sum fee of Rs. 45 724 f- 
„was. payable; .at the option of the owners of the premises No. 
A2, "Nayaratna Lane: by: équal instalments of Rs. 1825/- each 
and. it.was contended that the sums already paid at the rate 
of R& 1641/- annually ought to be deductéd: from and /Or 
adjusted towards the sum of Rs. 41,025 /- already’ mentioned. 
, The ‘defendants further - contend: that the provision for the 
' Payment, of. ,Rs. 1641/3 anngally is penal, oppressive, iln 
“and unenforceable. | - ^. 055.7 : 

Before me the only contention urged on behalf of the 
defendants was’ that ‘inasmuch 'as.the Calcutta Municipal Act, 
1899 under which the said annual sums of -Rs:-.1845/- and 
Rs. 1621/- -had -been::.fixed, was “repealed .by .the .Calcutta 
Municipal Act, 1923, the defendants are under" no. obligation 
from and after the repeal of the said later Act to pay the 


annual sums, pe ° 
- e e 


VOL. 97] | «0 02. «Q BIGHSQOURT. Doc. 379 
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It, therefore, becomes. necessary , to. state the -relevant pro- Givil 
visions of the Calcutta Municipal. Act of 1899 . and of: ‘the Act 1065. 


1955. 
e benc and 
of 1933 and to consider the same along with the provisions phe Coroniton 
“of Section: 8 of the Bengal General. Clauses Act, 1899: . Uo. of cutta 
: 


PEN , Pulin Chandra 
e The relevant jornais which : are. P be found | in Ex. A- Daw' 


being an. agreed brief - of. documents, . | contain. several, | Tesolu- G x DN J. 
tions of the. meeting’ of the. Sub-committee. appointed to con- - 
sider applications for. exemption “under, the proviso to . Sec- 

tion 357(2) of the Calcutta Municipal Act, 1899. As regards 


12, Nayaratna Lane, the premises -in ‘suit, the resolution reads 
as follows: — - , EU NUS 


E r 
— 41 A - > t * 
ro n E M (Uu à "ES 


-— et 


"E ebhe party Hor ad cea to "purchase the 
narrow strip of surplus land- at- the .north-west corner ^ 


of the premises measuring about : ' chattacks at, Rs. 2500/- 
` per kottäh. i 


- 

- ae 

* r 

* e di a " - a k 

- - * = = 
rd dw vt 
€" - 
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“, 


- 
"1 1 t zm L| = 2 att edt, oi 
Re ved E Ah S 
esoived -— 3 oe 
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(1). "That the. exemption | fee be fixed at. an annual 
- fee = Rs. 1825 Jora AURR, sum, of- Rs, ABA a 


' Li 


"m “That the a be. a ‘time, till the 
| 35th. of March 1920 to accept. “the above: terms, failing 
which the land will. be aequis 


EE A 
4 T rd 
uw Nu f. | 
- 
r 


. 
YT as 


There: seems to be a mistake in the copy. c o the ‘said reso- 
lution regarding the area. The party paid- the” annual fee of 
Rs. 1825/- but. disputed the accuracy:of.the,area and it was, 
- therefore, resolved. that . the correct -area “be ‘determined by 

- measurement in:the presence of the party. who was to be taken 
-to pay the dhnual fee on the ascertained area at ithe rate already 
fixed by the Committee. "This was confirmed. by- -the proceed- 
ings. held on the; -gast ‘March, 1921. "It will, therefore, appear 
that at the suggestion of the party ‘the land was measured and 

_« the -annual fee was reduced from Rs. 1825/-.. On the 28th 

. " November, 1946 the Chief Law Officer ' of. the Corporation of 

-Calcutta sent a "notice" to ‘the’ defendants that they. had failed 

to settle the 'amoünts .demanded ‘on. “acount, of, arrears of 
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exemption fees in respect of Premises No. 13, Nayaratna Lane, 
and that if settlemént was not made Within seven days from 
date, proceedings would be adopted against the defendangs. 
There are other demand letters in the-said brief ot corres- 
pondence to which no reference is necessary excepting that” 
before the filing of the suit the Law Officer sent a final letter 
of demand dated the 16th’ January, 1952 whereby a sum of | 
Rs. 21,333/- was claimed as being due aon. i Aem March, 
1939 to the -agrd March, 1951." 

"Section 357 of the Calcutta’ Municipal Act; 18s ‘provides 
as follows by its Sub-sections (1), (2) and- (3) being the por- e 


tions germane to the issue before me: — 


“(1) The Chairman, with the approval of the Cor- 
poration, may acquire any'lahd required for the purpose 
of opening, widening, extending or otherwise improving 
any public street, or of making any new public sufet and 
the buildings if any, standing upon such land.’ 


(2) The Chairman, with the approval -of the Corpo- 
ration and the sanction of the Local Government, may . 
acquire, in addition. to land and buildings acquired under 

` Sub-section (1) any land outside the proposed street align- 
ment, with the buildings, if any, standipg thereupon, 
which the Corporation may, in the exercise of any of the 
powers conferred by a section a AEs COHUBIQET it expedient 
to acquire. 

Provided that, in any case in which it is decided to 
acquire any land under this sub-sectión, the owner of such 
land may retain it by paying to the Corporation an annual 
sum to be fixed by the General Committee in that behalf, 
or a lump sum to be fixed by the General Committee, not 
DEDE ESS than AWENE times such annua, sum : 

.(8) I£ any sum payable in pursuance of the. proviso 
to sub-section (2) in respect ofeany land be not duly. paid, 
thé same shall be recoverable in the manner provided by 
this Act for the recovery of the consolidated «ate; and 


e - , 
vou. 97]  — l - *« "HIGH. COURT- 


Section 228 of the said: Act ous: that the consolidated rate 
due-in respect of any building or land was to be a first charge 
upon the- said building or land subject to the prior payment 
or the land revenue if any, due to- Government: 


'4£- not- so--recovered;: the: Chairman ‘May enter upon the 


land and sell the:same, with- any "erections standing there- 
on, by publie auction, and may ‘deduct the said sum and 
the expenses of thé sale from the preceeds of the sale and 
shall pay, the balance (if any) to the defaulter. * 


Jie: 


The Calcutta Municipal Act of xs Was epele by A 


e II of 1933 being the Calcutta Municipal Act of 1923. Sec- 
* tion 2 sub-section (i) of the said Act provides as follows: — 
The following enactments.are hereby repealed; RE (e) the 


Calcutta Municipal: Act, 1899, etc^- - 


ZEE 
Sub-section (2) poms as ‘follows: — 
e: 


"(g) Every puda TER a taken, assessment or 


' division made, standard plan of a Bustee-approved, license, 


permission or:sanction granted and: debenturé or notice 


issued under the Calcutta Municipal Act, 1899, shall, so 
far as it is in force at the commencement of, and is not 
inconsistent with, this Act, be deemed to have been res- 
pectively passed, taken, made, approved, granted or issued 
under this Act, and shall (unless previously altered, modi- 
fied, cancelled, may be, under this Act remain in force 


for the period (if any) for which it was so passed, taken, 


made, approved, granted or issued. id 


As regards the enforcement of rights and obligations under 


the Calcutta Municipal Act of 1899, Section 557A. of the Cal- 


cutta Municipal Act which was brought on the Statute book - 


in the year 1926 provided as follows: — 


.. "(1) A suit or, legal proceeding instituted, or which 
might but for the passing of this Act have been instituted, 
by the General Committee or the Chairman under the 
Calcutta Muhicipal’ Act,. 1899, - -miay be continued or insti- 
* tuted by the Corporation as constituted under this Act. 
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Gyil.^. -r (2)-For the- purposes of such suit-or legal inel 
1956. ; dud of. all matters- -incidental thereto, the’ powers and duties 
gp UC - of-the General Committee and of the Chairman under'the 
The Corporation - . 
of -Calcutta > Calcutta Municipal Act, 1899, shall,- from the commence-* 
NV S 
Pulin.Chandra - ment of this. Act, be deemed to have vested in the pes 
Dawi l poration and the Chief Executive Officer respectively ; : 
RC AU ME when, any action has been taken in accordance with ys 


- provisions- of -the Calcutta- Municipal -Act, 1899, such 
action shall be, deemed to have been taken by the cor- 
responding authority under this Act and the, correspond- 

- ing provisions of this Act spalk be deemed to have been 

dr du eee T oo "hg mue oe ud T7- = ae 


- - ~ .^ -— - ~ -rmes r 


4 


Em -(8) Saye "as Bd in ` sub-section (2) the - procedure 
-_ prescribed by this Act shall be followed im all proceedings ` 
relating to a contravention of the provisions of the Cal- 
` cùtta Municipal Act, 1899. 


- « P - —- 


- ~ - - - - = 7 


(4) Nosetheendine ate contained | in this Act 

-- or-iņ .any- other law; a suit or legal proceeding under this 
-,section -may be. instituted at’ any time- within -one year 
-from -the , commencement .of the - Calcutta - Municipal 

-; (Amendment) Act, 1936. = 

: Section, 557B. provided that :—, - 


"Save as otherwise ‘expressly provided in this Act, the - 
powers and ' duties of the General Committee under the Cal 
cuttà Municipal Act, 18996, . shall from the commencement of 
this Act, be deemed to have vested in thé Corporation in respect 
of all matters whatsoever which hàve arisen under the pro- 


visions ot the Calcuta Municipal Act, 1899”. 


-- ~ 
- -= 


- 


" The Bengal General Clauses. Act (Act. » of 1899 provid- 
ed. by Section 8 as follows: — 


- - - - 
=. m 


: "Where this Act, Or any Bengal Act made. aftér the 
: ‘commencement of. this Act, repeals any enactment hitherto 
made or hereafter to. be made, then, unless - a Aiffergnt 


-. 


! intention. appears,- the repeal- shall not— s=- .- 
-.* = (a) revive ME -not mn force.” or existing -at the 


- 
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. time; at which the ‘Hepa aks, effect; c or s^ o Civil ' 
= j T 2d Jod cede : Eus E doy, ad. BE SO Se 1958 
| ES * (b) affect ihe previous operation of any: ‘enactment ; uiia 
9s “80 - „repealed. or m du on OF auld: there- mee pr 
| MON Am ; 9 vol a, Pullin Chanérá - 
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l alo affect any Sich: gai obligation or liability C. K. Mitter, J. 
i lee "accrüed or incurred. under ` any anactment sO 
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Tie’ rest of: the said: sedion is Bot t relevant : for the purpose" 
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It: was contended on. : behalf "of the ` ‘defendants: “that the . 

effect- of' the repeal ‘of the-Act of 1899: was that it ceased to’ 

hàve any force' after the date-of ‘its Tepeal and. unless the right’, 

of the ‘Corporation to'recover the annual” suis of Rs.- 1641 /-. 

had - accrued: “before tbe: passing “of. thé Act. of. 1928, the- same 

would enot :be’ saved. It was further: ‘contended = ‘that sub-sec-' 

tion (3) ‘of Section 2 of the: Calcutta “Municipal "Act, 193 3- show- 
. ed that except for the matters therein“ provided, the Act oi ` 

1899 would cease to have: any binding force or. 'effect, the con- 

tention- "being that the“ 'said: sub-section ` “showed that the repeal 

was -to affect the rights, "privileges, obligations "Or liability ac- 

quired, accrued; ‘or incurred - under the* Act -of ` 1899 excepting 

those : specially provided for by- sub-section, (3) òf Section 2- of” E 
the Act òf: fgss." I cannot--accept “this contention: .In my pos 

view sub-section (3) of Section’ 3.of- ‘the -Act™ of -1923 does not. 
indicate any intention on the: “part 'of the Legislature to do 

away with the Vésted rights. acquired. inder’ the “Act ‚of 1899- 

The' said- sub-section merely shows ‘that certain things "Which: 

had been done urider the Act of- 1899 weré-to be: considered | 

as having- been done- "uhder- the- riew Act. sO that ‘there might 
be no =necessity-%of passing ‘a fresh” budget, of making a fresh 
assessment, of re-drafting ' a plan of a projected public street 
or- granting. a fresh license, permission o or sanction in ari 
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The main contention, of: Me.” Mittér, learned" counsel for - 
the defendant, was that the fight of the -Gorporation to. recover 
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the annual fees arose on the 23rd March of every year and 
that with the repeal of the Act of 1899 the right of-the Cor- 
poration to recover the said annual sum lapsed. He ampli- 
fied his argument by saying that -the right of the Corporation 
to recover the annual fee in respect of the year ending 23rd 


"March, 1939 could not be said by any stretch of imagination, | 


to have accrued before the year 1923 and therefore, Section 8 
of the, Bengal General Clauses Act could not be called in aid 
by the Corporation of Calcutta. In my view this is not the 
correct way to look at the question. My own opinion is that 
the right of the Corporation .to recover the annual sums or 
the lump sum fee in case the party elected to pay the Jump sum 
fee in preference to-the annual sums, accrued as scbn as the 
party made his choice or elected to pay in either of the said 
two ways. It is true that the Corporation of'Calcutta could 
not have,started proceedings to recover the annual sums due 
for the year ending g3rd° March, 1989 before that date: but 
that, in my opinion does not postpone the accrual of the right. 
The right had accrued as soon as the election of the oyners 
of the premises No. 12, Nayaratna Lane was made. Its en- 
forcement only was deferred. l 

- Section 8 of the Bengal General Clauses Act of 1899 is 
practically in the same terms as section 38 of the English In- 
terpretation Act of 1889 and therefore English judgment, based 
on.the Act.of 1899 would be clearly applicable to any similar 
question under. Section 8 of the Bengal General Clauses Act 
which may come up for consideration. The judgment -in - 
the. case. of Hamilton Bell v. White (1) throws a cor- 
siderable _light - on .the question before me.- In .that 
case the defendant, -a landlord of an agricultural holding, 
being desirous of selling it, gave his tenant notice to quit in - 
September,.1920. By the Agricultural Holdings Act; 1908 when 
such. à tenancy was determined by notice to q@it in view of 
a sale of the holding, -it could be treated as an unreasonable 
disturbance within -the meaning of Section 11 of the Agricul-. 
tural Holdings Act of 1908 and the tenant was entitled to com- ` 


pensation upon the terms and subject to the conditions qf 


that ‘section. One of the conditions of ‘the tenants right to 


(1) [ross] L.R. s K.B: 433. 


T 


- 
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compensation” undeř that séction was that he should within 
¿wo months after the receipt of the notice to' quit give the 
lendlord notice of his intention to claim | compensation' and 
_ agother condition. ` was to the effect that he “should make his 


Civil 


1956 
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claim for compensatiori within three ‘months after quitting the: p uli Chandra 


holding. ` The tenant gave notice of his intention ‘to claim 
compensation within the time so limited but before’ the’ ten- 
ancy had expired and. therefore before he could: satisfy the 
second. condition, Section 11 of the Act of 1908 was repealed. 
The- tenant however made his claim within the three months 
limited bf that section. It was conterided beforé the County 
Court Judge to whom the case was referred by thé arbitrators 
for opinion, that in -view of the repeal thé tenant had lost his 


right to compensation. ‘The County Court Judge upheld such | 


contention and the matter came up in appeal before the King's 
Bench Division and the learned Lord: Justices, viz., ‘Bankes, Le Ts 

Scrutton, L.J. and. Atkin, L.J: agreéd in allowing ‘the appeal. 
Bankes, L.J. held that the right of thé-tenant to cómperisation 
depended upon the act of the landlord ;—namely, the 'giving 
of a notice to quit in view.of a sale—in which, event the sec- 
tion itself conferred a right to compensation subject to the 
‘tenant complying with the conditions therein. specified, and so 
far as it was possible to do so down to the time when! the 
“section was repealed the tenant had in fact’ complied’ with 
them. Scru&on, E.J. held that: "the conditionis imposéd by 
Section 11 were conditions, not of the acquisition. of thé Tight, 
but of its enforcement". Atkin, L.J. held: “Here the neces- 
sary event has happened, because the landlórd has, in view of 
a sale of the property, given the tenant notice to quit. Under 


those circumstances the tenant has ‘ acquired a right”, which | 


would ‘ accrue" when he has quitted ` his holding, to receive 


.compensation".e In my view the proviso to sub-section (3) of 


Section 357 of the Act of 1899 provides that as soon as the 


owner of the land declares his intention to retain it by paying 


to the Corporation an annual sum to ‘be fixed by the General 
Committee in that behalf or a lump sum to þe fixed by the 


- General . Committee, he 'acquires' a right to` "hold “the land, - 


subject to the’ payment ob the said fees, and it would not be 
open to the Corporation of Calcutta after the repeal of the 


Act of x8g99 to contend that the owner had lost his right to 


*" Daw 


G` K. Milter, J. 
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L.Civ — , retain the land. , As: soon as the ‘election is: «madé i -Tight 
1956 — . comes into existence: only: the“ payment. in’ teris of: thé right. 


aan acquired Lj postponed. "Similarly,.. in- my. opinion it would hot 
the Corpor ration be ' open to the owner of-the land. to. ‘contend. after "hé repeal. 
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oris iM ..-of. the Act. that" he -was_ absolved. “from paying any “fufthes 
es Daw. Dp “annial gums. OT; ‘the: balant, of. the: Jump: gum, dE aiy, ställ due 
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m WOMEN » : Mi, Mitter tiny. Argüed (hat it was not “open ‘to, thé Cór- 
"T Po "poration: “of Calcutta ‘to institute* this süit- as "the ; propér : ‘body 

s55 ^ ^ "to take ‘such’ proceedings was” ‘the. Chairman refetjeð to in-the 
Act -of “1899. Clearly this was a half- hearted ` argument and is 


i eur a» not one-of substance as Section. 557A of the, Act of 193 3. cleanly 
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pipe uude ir E annual fees-for two years- -ending- on tlie 331d: March 1939 
"I. and agra March 1.949: were -barred by limitation: and «herefore, 
H . the claim: of the Corporation will, be reduced. to Rs. 48,051, [as 
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$ ur The deno taken on: behalf - B. the: dendo. ‘failing, 
* there will be a decree i in favour ot. ‘the. plaintiff for Rs..18 ;051 f- 
ee and: the- said amount will bë declared: to~be a- ‘first’ -charge on 
CMM - thé. said premises. No. 38 Nayaratna. Lane, ' Calcutta. The 
te EA decree: wil be in Form: No.. 5-A- of. Appendix’ D.t6 the first 

i „Schedule to- the: Code of, Civil Procedure ünder tlie. provisions 
Se e Or. . 34> Rule. aes The: Corporation will: “also: ‘be ‘entitled to 
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| The West Ben al Bargadars Act: West’ ‘Bengal Act iT of £950) Sections ie 3) 
‘and’ 15+!Combined 'effect? oft Amendment of Section’ 7(3)) by W 
. BengalcAct.r of, 1953—Effect— Jurisdiction, of ;Cruil Court., 
The combined effect of Section 7(3) as it stood before the Amendment 
Act WI M ud Sectión- 3 pf fi» the ést“ Bengal ‘Bargadars Act is that 


C aee riņn;jlieu, of the plaintiff's ‘share of the barga 
brin cauld been awarded by the load, even before the amend- 


ment to’ Section’ 7by'tlie! Amendment Act 1 of] 1953. | ey: 53 
* The only effect of. the amendment is that. by the amendment the 
Legislature "wanted to make it obligatory on thé Board to specify the 
money: Which. lou c the barga. produce payable to 
the owner in, eyery, case 

Tht' Civil Couit Would" tharéford’ have: no ' jurisdiction: to cntettain a 
suit: for- recovery.:of Ithe: price! of ; bhag ‘paddy. which: could be: decided: only 
by the Bhag Chas., Conciliation ; -Board even | b before ,the „amendment of 
Section 7(3 


at ee ‘for -Révision under Section 25! of: the Provin- 
cial Small Cause Courts Act by the transferee of the Plaintiff's 
decree: : WT aah Eg a » a ud M 

The: material Bei will: appear from the dcn 

-Sambhy. Nath Banerjee’ for the Pétitionér. = 1. + 

“Hiran Kumar Roy.for;the Oppè‘Party. u 

The. judgment of: the court was as followsz— 

. 8; C. Lahiri, J.:—The .'only: question a falls for 
cim inithis Rule: is: "whether ;before.' the amendment 
of Sub- scétion: -3:0f Section 7.ofhthe. West! Bengal !Bargadars' Act 
by: the: Bargadar- -Amendnient Act. I: of:1953,- which came into 
operation onthe: 11th “March, 1955, the Bhag Chas: Concilia- 
ion -Board constituted under: the‘ aforesaid Act’ had“ jurisdic- 
tion .to: make an.awardlor order. for. payment: ofil the: price: ‘of 
owners share Of the/bhag produce. ti, ano 23 Met ae 
. . «Ehe: plaifitiff ; institutedithe suit ‘out of which: this. Rule 
ariseà for : the/rcovery of price«of: hervshare‘of barga: produce 
, oit. the,.4th:-March, «1953:7 That’ suit- termintaed::in a: decree 
on the roth November; 1952: Om- the 1th March; 1953, Sub- 
s¢ction:.3 ofj Section, 7j of. the: West} Bengal Bargadars- Act -was 
amended; byi Acti di of'11953dand.iby: this amendment a . ‘proviso 
was: added. which: runs, a$tfollóws::; (^ borane ect bos al fd 


1, Civil -Revisior? Case, JN0:..960; of. 1955.,against the order of I, B. 
Barman; Munsif, 1st cnm Midnapore, dated the 18th December, 1954- 
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"Provided that where the dispute is in respect `of the 
division or delivery of the produce, the Board shall specify the 
money which shall be. payable under the award or the order, 
in default of the delivery of the share of the produce, as bemig ; 
the value of such share." | : 

After obtaining ‘the decree the v transferred "it. t8 
the present petitioner. Niranjan | Prodhan- who filed an appli- 
cation for -execution,- Ii ‘the: executing ‘Court: an _ objection 
was raised. on. behalf of. the bargadar to the effect that the 


"decree was without jurisdiction because the claim in the suit 


was for recovery of.the price of bhag- paddy which, could be 
decided only by the Bhag Chas Conciliation Board, which. had 
been established in this local area’ on, the’ 18th "October, 1952 
and as such under the terms of Section .9(3) of the West Bengal 
Bargadars Act, the Civil. Court. had no: jurisdiction to entertain 
the suit. The. executing. Court „allowed "this" objection and. . 
dismissed.the execution case and against that order the- peti- 
tioner who is a transferee of ‘the decree ‘has obtained, the pre; 
sent Rule under Section 25 of the. Provincial Small] Causes 
Court Act. - 

There can be no guso T if the suit which was insti- 
tuted by the plaintiff came under oné of the clauses enumerated 
in Section 7(1) of the. Bargadars: "Act, the’ Civil Court had no 
jurisdiction. But Mr. ‘Banerjee: appéaring for the petitioner 
has contended that prior-to the amendment of.1953; the Bhag 
Chas Conciliation Board had’ jurisdiction -to,:decide every’ dis- 


` pute: between the bargadar, and. owner with. regard to “the | 


division or delivery of the produce" in kind only. According 
to Mr. Banerjee under Section 7(1) ‘as. it stood before the 
amendment of 1953, the Bhag Chas Conciliation. Board had 
no jurisdiction to determine. a dispute relating.to division or 
delivery of the produce in cash’ and. this power was conferred 
on the Board for the first time by. the West Bengal Barga- 


. dars Amendment Act of -1953, which I have afready quoted 


above. ` Under Sub-section (3) of Section y the decision of the 
Board is required to be in. the form: of.an award where the | 
dispute is in. respect of the: -division of the próduce and in 
other cases in. thé forms of.an' order. Reading the different 
provisions o£ Section. 7 :it seems: that originally ^£he! power-.of 


. the Board was confined to the divisidh: of: delivery'of the pro- 
ducé in kind only.. But “Mr. Roy"'appearing for the opposite 


the present Rule arises relates to, a dispute” Tégardirig ig división 


Vor. "E TL NEU FGR NRT, | TER 289 
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party T invited my attention. to. “the “provisions % ot Section 15. cavil 
-of. thes Act which is to the following. effect: 1956 
'. "Any money. payable uüder an award or dndér imide under ONCE 


this Act shall be recoverable as an an arrear ‘of public denia émand.’ 4 
Section 15, théreforé, conténiplates that money may’ be 

Payable under an ‘award or añ order. T lie: süit "out of Mh 
öh SC. Labi, J. 

and delivery of ‘the plaintiff’ 5 sháié of the. .barga piece and 

instead’ of: asking for a .décréé for payment. in "Kind the" plaia- 

tiff asked for payment of. the: price” o£. the- bhag ‘produce. 

Mr. Roy accordingly ` argues. that” an award Or ojder. could 


have been fade in respect of the. plaintiffs cli if thé préseut 


* dispute had been decidéd by the Bhag Chas Conciliation Board 


and the- amount*of "Rs. 153/- which -hád. “been decreed" in in 
favour of the plaintiff could have been: “incdudėd in the “award 
or order that might. have been passed, by the Board., To thy. 
mind the combined. éffect of Séction 7 (8). as it- stood before 
the. Amendment Act of 1958. and Séction . 15, of ‘the West 
Bengal Bargadars Act is that pecuniary compensation in- ‘liéu 
of the plaintiff's share of the “bargā produce’ could have beéh. 
awarded. by the Board even before the introduction of the 
amendment to Section 7 by: the Arhendnient Act. 3 of 1953- 
Clause (a) of Sub-section (1) of Section. 4 read. by itself lends, 
support tothe petitioner's contention that .the power. of. thé 


. Board -was confined. to thé division, dr: delivery. of the ‘produce’ 
‘in kind orily. e But read- with Section : „15 it means, that, the 


Board. had thé power to make an. award. for: the ‘division and 
an-order for the uL of the: produce either dm cash. “oF, 
in kind. - gage 

The next point requires ‘consideration ig “what. was ET 


object of the.amendment which was introduced in Sub- section 


(3) o£ Section * by the Amendment.Act of 1953: On behalf 
of the petitionem it has been. contended , that - by: this amend- 
ment the power was for the first time conferred upon, ‘the Bhag 
Chas Concilation, Board to make an order for payment of the 


_ price of the „produce in cash. - But, as lI "have already said,, 


Section 15 "which. was in. the- Act even, ‘before, the amendment 
of 1953 conferred that powér on the. Board | even before that 


"day. -The only effect of the amendment therefore seems to 


be: this amendment ethe. Teena wanted. to a it obli- 
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Civil gatory om the Board. to. specify” the money, “whieh is equivalent’ 
1956 to ,the share. of the barga produce. payable. to. the owner in 


2 Dale lh P Pu dt 
alot Lagi eVery.- case... 


Niranjan "Prüdhan There amight | have: been" “cases - where - the Bulag 


[157,9 Fd 2 
Chas. Concilation » Hoare made. an: ‘award for division or ar order 


je: rob r 
Jogendra,:. Nath for delivery. of the produce i in kind only and that might have . 


ilr. ast 
Ea , led to, pas ea difficulties at the stage of. execution and 


S = Get o. Š trot. eve es se 2 
S. C. Lahiri, J. in order,” “to Temoyè those difficulties the législature. required 
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the Board to specify in. every “case the money which shall be 


Stena Cep PA CN od repr. ut op i. oa 


payable under. the "award. or. the order in ‘default of delivery of 


icf 


the share of ‘the „produce i in Kind: d am. not therefore, prepared 


` 
; B tebe -2 x aside Hm >” 


et ti ner at bj thi amend- 
to EE d the argument of. the. `P itio th y this 


ment the. oàrd was for the. ‘first. time. ‘empowered - io make an k 
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order, Jor delivery: of, thé produce in, cash.” 


. voy, Mi R oy. appearing ‘for. the, Opposite party “has invited may 
attention to the case of Krishna Chandra Ghosh Vs. Panchy. 


: Ghosh, (1), Where ‘Sen, Ts ` held: ‘that ” the Civil Court “has” no 


jurisdiction’ to try: the suit. “for recovery "of" bhag paddy: which 
was pending i on the. date on which” the: West. Bengal Bargadars 
l Mt came into force and ‘the dispute must be referred to the: 


Board. In. this d case “the suit was for the recovery of a sum of 


[12 -—— 3 


Rs. 89 [- as | representing the value” of bhag pàddy and, so -it 
might have beeh contended in, “that case, as has been contended 
before me, that’ the Bhag- Chas Conciliation Board. had" no 


mu i tn ^. 3' ia EN E S a 
D jurisdiction. tò make’ an order for. payment, Of money in lieu 


aO a 


of t she e plaintiff 8 share of the, .bhag produce. But that point 

was, nôt raised i in that' case- ‘and so T am not prepared ° to, accept 

this décision à as an ; aüthority on the point | which has been - 
raised Before: ine’ in “tHe presént Case. "Tlié sécond casé Which 


was relied upon by Mr. Boy appearing for the opposite ‘party 


Quis t "as MEN 


is" that "of Md. Asniai il Miah Vs. ‘Tomi Munda arid" others .(2), 
Where Dag Gupta "aid ' Debarbratà' Mookérjee,. JI. ‘held’ that 


under | the. terns ‘of. „Section gG) of the West Bengal Bargadars 
Act? „tHe, Civil’ Coit’ was " précludéd" froi entértaining” any suit 
which "Cà Cime” Under: any? of’ the’ “clases of * Sub- séction' (1) of 


ibe 1n ^ 4 4 
"EM - Section T even’ where” ‘the land i i$ 'Sitüate- in an area ‘where no 


Bhig Chas" "Cotíciliatioti Boárd has been “established by- the: 


EERE PIS 


rovernmént. " “This décision was re- affirmed, by Das. Gupta and 
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. "vor: "y 2E |. HIGH COURT S 201 
Guba: Je „in het case of Adhar Chandra Mandal. Vs. Bistupada Civil 
Gure (1). where their Lordships dissented from certain deci- m 


sioms of single Judge, of this Court to the-effect that if there 
ts no Board established in the area where the land is situate 
the jurisdiction of the Civil Court is not ousted by Section Jogendra 1 Marh 
> 9). s 
“But these two Berich decisions do not affect the point 
which has been raised before me and they. "are.of no assistance 
so far as the power of the Board to make an order for payment 
of money is concerned. In the case before me the Bhag Chas 
Conciliation’ Board was established in the area where the land 
is situate as will appear from the judgment of the learnea 
Small: Cafise. Court Judge which states that the “Calcutta 
Gazette", dated October 18, 1951, shows that: the Bhag Chas 
Conciliation Board was appointed in Police Station Kotowali. 
In.view of the interpretation. which I have placed upon the 
different © provisions of Section 7 and “Section 15 -of the West: 
Bengal Bargadars Act, I think the point raised by the peti- 
` tioner, fails and this Rule stands Mum But tbere will 
_be no order as to costs. . 
"M pn : Rule discharged. 
R. N. C. uo 


Nn, Prodhan 


S. C. duin J. 


(1) (1955) 60° C.W.N. spi. "M 
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West Bengal Premises Rent Control Act, Tm 120) (3) and =~ 
| proviso to Sec. 14(3)— What should be stated ın a plaint 
in a- suit for ejectment on the ground of tenant's default in 
/ » payment of-rent— Transfer of Property Act; Sec. 106— 
‘When is tenant entitled to six months notice > .- 1 
RAMESH CHANDRA DUTTA- V: THE SURAYA-PRO.. 
‘PERTIES LTD... = 1] 
West Bengal Service Riles as T ene Es CS. (C. C. Al" 
m Rules, if complete—Employees i in the Subordinate services, * 
“if to'be govern ed by the Bengal Subordinate services (Disci- | 
pline and Appeal) Rules” Br SE 244 
Whether the decision in.a previous rent suit as is between the : 
plaintiff. ‘and the proforina defendant. operates as ‘resjudi- " 
cata in a subsequent suit for declatation of title What” P 
cléihents are necessary to alter! the ‘application. of the sale f 


TE 


of- “resjudicata’ BE T Wes a Party Sage s i poet 158 
SM. KSHIRODE alias SUNDARI DEI & ORS. -Ve DEBEN- `- 
DRA NATH KAR "X M | 158 
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Workmen's Compensation. Act, Seg, 3(5) (b); 19(1), 2x(,- 
.98, . id), . 6, 7,.17, Rule 48—Forms K; M and L—1f the Act - 
contemplates successiv e applications with respect othe- 
same injury; when the. injury' results in tempprary, dis- ` 
ablement and when - ‘the: ‘injury nci. in permanent 


disablement. - - e mene e i.c uS 
ANGUS:CO, LTD,-vs,_ ‘CHOUTHI -- S p vfus. 73 
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PUBLIC DEMANDS RECOVERY ACT—By K. N. Bhaumik, B.L. 
se (Eastern Law House E 
*..- Price Rs. -5/8/- 

‘@--- > 

ZEE "This is a usefül book containing the Act, Rules thereunder and the 
statutory forms Mr. Bhaumik has given copious comments on several Sections 
and Rules. The author has also referred- to the latest decisions of all the 
Courts in India. He has dwelt on the vexed question of priority of debts in 
cases of compétition between the ‘Government and other creditors. The latest 
judgment of the Honourable the Chief Justice of the Calcutta High Court 
1eported in 5g Calcutta Weekly Notes, 1119 has been referred to, to analyse the 
structure of the Act and to remove certain a a about priority ef 
the Revenue Authorities. 

Mr. Bhaumik has hlso authoritatively dealt with several problems of 
certificate proceedings. 

This book is reliable and will be of great value to all persons who will 
have occasion to deal with this Act which is now gaining importance. It can 
bé said that, the author has in his commentories given many useful suggestions 
with which one can lawfully resist many insistent demands of the revenue. 

'' '" The printing is good and the price is reasonable. 
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H. N. G. 











P The Calcutta.Law Journal. © . 
Vor.-i7 | | CALCUTTA "| m. o; 
^ -o 
REVIEW. * s 
te pep aer UV r t ` D Tea 


iode 
BHARAT SHASAN TRANTRASAR.- satodsutition of indi In Brief by 

Hiralal Chakravortti, Publishers, Calcutta, Priĉe Annas -/15/-. 

The Constitution of India, 1949, is based on study of various, Constitu- 
tions Xin thé world. and: incorporates ideas and conceptions, borrowed-«-from 
other constitutions. .The source, which first deserves, mention, ig the American 
Constitution .which’ is-genérally regarded^as a model ofna: Federal Constitution. 
On:the^sübject of fundamental rights: American’ decisions afford; most valuable 
cuidence for our courts. Secondly,, in regard to writ - proceedings; which 
are-a Special and; fiext to fundamental: rights, -perhaps the most. prominent 
feature of the Indian Constitution, .English case law ;is invaluable. - Our® Con- 
stitution-makers have, in borrowing.the terminology of English law to- describe 
the writs, evidently intended that an courts should be -guided by..the prin; 
ciples óf English-law àsifar,asjpossible. ‘Thirdly, the Constitution. is in many 
places an adaptation of the Government of India Act, 41935. . The decisions 
on the-Government of India-Act are also therefore useful in interpreting and 
understanding - the, Constitution of India.- The; method of treatment to, be 
adopted in a, useful commentary.an the Constitution. of India must, theifore, 
be comparative. Bharat 'Sashani,/Tantra Sar, in';which-the above ‘method 
seems to have been adopted,-avill,. it sis expected; prove ,very .useful- -to persons 
who want to be enlightend an the Indian Constitution. 


Er T 
NU PEE. G 


P.K.D. - 


\ 


Jt * 


! The Calcutta Law Journal 
y s M" 

MIDI C——X————————— DP f e zn IR 
s Vor. 97 F ^ CALCUTTA | gn 


WE = Oe 
REVIEWS 


e 
NEGOTIABLE INSTRUMENT ACT, by J. H. Khergramvala, Barrister-at-Law 
Published by N. M. Tripartce Limited. 


The book of Mr. Khargamvalla need to introduction and its tenth edition 
has maintained the high standard of this handy and useful book. ‘The legal 
e 3, 9 * . s 
profession businessmen and student of law and commerce will find this wel- 


known Text Book on Negotiable Instrument Act, very useful. 





The gook contains 212 pages at priced at Rs. 8/- by the publishers. 
Indian law Quarterly Review—Editor Daulat Ram Prem, Senior Advocate, 


Arora Law House, Ajmeri Gate Extension, New Delhi—Annual subscription 


Rə 9/-. 
.Ihe journal is a newcomer in its field and has published its first volume, 


Part I, for the first quarter of 1956. The journal has a high and ambitious 
aim and object covering a very wide and useful field of legal journalism. 


' It has taken a very bold step by making frank and fair comments of 
cases decided by different courts of India and also different aspects of judicial 
c 


s¢stem with. special reference to India. 
We wish every success to this journal which, we hope, will be. very useful 
to the jurists, lawyers, police officers and other persons who are directly or * 


indirectly connected with the administration of justice. 


S.K.R.di 
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HINDU MARRIAGE ACT 1955 by Jitendra Kumar Nag, Advocate, 

Calcutta High Court, published by (Mrs) H. Nag of 58, Ballygunge* 
Place, Calcutta-19, in January, 1956. Price Rs. 2-8-0. i = 

® e 


Quite a chorus of praises has been raised over this publicatiof» from 
near and far-off, showing universal appreciation for it, and hardly leaving any 
further scope for its appraisement a fresh. The learned author is not a new- 
hand in the matter of writing legal commentaries and the legal Profession is 
well acquainted. ‘with his system of annotating newe statutes, by mapping out 
in bold reliefs the scheme thereof and the underlying legal principles on 
which the frame work of the legislation. concerned is founded.” One great 
advantage of this system of annotation is that once the fundamentals of law 
are collected and scientifically analysed treatment of the details. with reference 
to the day-to-day reports of the case-law becomes unnecessary; may, on OcCca- 
sions even superfluous. Without any meticulous cataloguing of the: merits of 
the work, it can be said at once that the learned author is a master at saying 
niuch in a few words and in his extreme brief of expressions, he has no where 
sacrificed sense or understanding. The book has been neatly printed that 
will form an additional attraction for it, its moderate price forming na mean 
contributory in that direction. . 
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